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PERTH MARKET (DISPOSAL) BILL 2015 
Committee 

Resumed from an earlier stage of the sitting. The Chair of Committees (Hon Adele Farina) in the chair; 
Hon Helen Morton (Minister for Mental Health) in charge of the bill. 

Clause1: Short title — 
Progress was reported after the clause had been partly considered. 

Hon MARTIN PRITCHARD: Clause 37 indicates that local governments will be restricted in specified areas, 
and that those specified areas will be described in regulations. Can the minister give me some idea of the 
specified area that will be affected by this restriction? 

Hon HELEN MORTON: I am very conscious of the fact that we are ranging into asking about specific clauses. 
Although I will comply with the request this time around, I know that when we start to go through the bill we 
will get to clause 37. We will be looking at clause 37 in detail when we get there. I am going to give the member 
exactly the same answer that I would be giving if we had got to clause 37. I am just flagging that I am probably 
not going to do this any further, and I would ask members to go back to what clause 1 is meant to be about, 
rather than going into the issues of specific clauses. 

The CHAIR: Unless it is a preliminary question to a broader ranging question, but you are right, minister. 

Hon HELEN MORTON: Broad ranging, yes, that is correct. 

With reference to the clause that the member is referring to, the current Perth Market Act and regulations contain 
two different regimes restricting local governments from establishing public markets. In relation to general 
produce in the metropolitan area, “metropolitan area” is defined as being the area within a radius of 
50 kilometres from the General Post Office in Perth. “General produce” is defined as being fruit and vegetables, 
cut flowers, meat and fish. “Fish” in the bill was amended in the Legislative Assembly to include any kind of 
fish, crustacea or marine animal, including frozen fish. In relation to prescribed produce in the prescribed area, 
the prescribed area is the area within a radius of 70 kilometres from the General Post Office in Perth. Prescribed 
produce is fruit and vegetables. 

Hon SUE ELLERY: I have a question that goes to the scope of the bill. The short title, of course, is the 
Perth Market (Disposal) Act 2015. That is the central purpose of the act. Clause 17 deals with the functions and 
powers of the minister, who we now understand is the Treasurer. The clause reads — 

The Minister has all of the functions and powers that are necessary or convenient for the purposes of 
this Act, including the power to acquire land. 

It is not clear to me how that clause sits within the scope of the bill. To that end I ask you, Madam Chair—I am 
not sure whether it is you or the President who needs to do this—to provide me with a ruling on whether clause 
17 is within the scope of the bill. 

The CHAIR: Members, the Leader of the Opposition has raised an issue that is covered by standing order 122, 
“Contents of a Bill”. I will read out that standing order for the information of all members — 

(1) No clause shall be included in any Bill that does not come within its title. 

(2) If any clause is amended after the Bill is introduced, the title may be altered accordingly. 

(3) Any Bill that the President determines — 

(a) does not conform to the Standing Orders; or 

(b) in the case of a Council Bill, cannot be introduced in the Council in accordance with any 
constitutional or statutory provision, 

shall be withdrawn by order of the President. 

In view of the provisions of that standing order, and the fact that that determination needs to be made by the 
President, I shall leave the chair until the ringing of the bells to allow the President to consider the matter. 

Sitting suspended from 7.46 to 7.50 pm 

As to Report 
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The CHAIR: Just for the record, we are in committee considering the Perth Market (Disposal) Bill 2015. Prior 
to my leaving the chair, a question was asked about the scope of the bill, and pursuant to standing order 122 
I was required to report that to the President, which I have done. The President is now ready to make his ruling, 
so I ask the minister to ask me to report progress to the house so that the President is able to do that. 

Question put and passed. 

Report 
Bill reported, without amendment, and the report adopted. 

[The President resumed the chair.] 

Ruling by President 

THE PRESIDENT (Hon Barry House): Members, I have been asked to give a ruling. The Leader of the 
Opposition has raised a point of order as to whether clause 17 of the Perth Market (Disposal) Bill 2015 is beyond 
the scope and purpose of the bill as set out in its long title. Standing order 122(1) states, in part — 

122. Contents of a Bill 
(1) No clause shall be included in any Bill that does not come within its title. 

Clause 17 of the Perth Market (Disposal) Bill 2015 reads — 

17. Functions and powers of Minister 

The Minister has all of the functions and powers that are necessary or convenient for the purposes 
of this Act, including the power to acquire land. 

The Leader of the Opposition is particularly concerned that the power to acquire land is not contemplated by the 
long title of the bill. The long title of a bill sets out the bill’s scope and purpose, which in this case is — 

… to provide for the disposal of the whole or part of any business carried on by, or all or any of 
the assets or liabilities owned by or managed on behalf of the State by, the Perth Market 
Authority, and for related purposes. 

Clause 17 is an enabling provision that facilitates the minister utilising the widest range of contractual vehicles 
and arrangements to give effect to the act. I note that, practically speaking, the disposal of businesses and assets 
may be undertaken through a variety of mechanisms, including via the use of long-term leases, buyback 
arrangements or asset swaps. I note that simply because the acquisition of land may seem on its face to be an 
unusual by-product of an asset disposal, it does not mean that it cannot be one of many possible options or 
outcomes during the course of a major asset disposal. I am therefore of the view that clause 17 is within the long 
title of the bill.  

Committee Resumed 

The CHAIR: Members, we are in committee and we are dealing with the Perth Market (Disposal) Bill 2015. 

Hon KATE DOUST: Given that we are looking at some broader issues around this bill and the government 
announced some time ago that it intended to sell off a raft of public assets with this being the first, I am curious 
to know whether the minister can tell us the cost of getting this particular sale organised. I would imagine that 
the government would have had to seek advice outside government and I am pretty sure that there was some 
research done. There would have been legal costs and costs associated with getting the tenders organised, so 
I would just like to know whether the minister is able to provide a total figure for the cost of getting ready for the 
sale of this particular asset. 

Hon HELEN MORTON: I do not have a clear understanding of what it has cost to get the Perth market ready 
to sell, and I actually do not think it is that relevant to passing the legislation, either. 

Hon KATE DOUST: The minister may take that view, but I do not. I think it is relevant. I know sometimes one 
has to spend money to get more money, and that is obviously what the government is trying to do, but it is 
relevant because we are dealing with a piece of legislation that the government wants to push through to 
basically sell off a publicly owned asset so that it can resolve some of its financial difficulties. I am asking 
a pretty simple question, and I would have thought that the minister would be able to provide the cost of getting 
the reports done, organising tenders and getting legal advice. If she cannot provide that information now, I would 
have thought that some sort of advice could be provided at a later stage, even if it is just a ballpark figure, to give 
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us an indication of the amount of money the government has spent to get the sale of this asset to this point. I ask 
this question because I noted a report in the media the other day about the amount of money that could be spent 
to get ports ready for sale. I thought if that is the case for that type of asset, the government must have spent 
a reasonable amount of taxpayers’ money to get this asset ready for sale. 

Hon SALLY TALBOT: I am sorry I had to be away from the chamber for a little while; I hope the minister will 
be patient with me when I ask a couple of questions to follow up on the questions I asked earlier. Could the 
minister confirm something for me? It is a little difficult following the debate when we do not have the Hansard 
of the session before dinner, but I think the minister said that all the land in question in lots 1002 and 1004 was 
freehold land managed by the PMA. Is that correct? 

Hon HELEN MORTON: I indicated that it is land that was owned by the Perth Market Authority on behalf of 
the state government. 
Hon SALLY TALBOT: Owned by the PMA? So it is freehold land that is owned by the Perth Market 
Authority, is it? 
Hon Helen Morton: Yes, that’s correct. 
Hon SALLY TALBOT: Is there any land covered by the measures in this bill that is not land owned freehold by 
the PMA?  
Hon HELEN MORTON: The answer is no. 
Hon SALLY TALBOT: Can the minister confirm that there is no crown land and no land owned by the state or 
some kind of corporate vehicle? 
Hon HELEN MORTON: That is correct. 
Hon PAUL BROWN: I refer to the seven market control measures contained in the Perth Market (Disposal) 
Bill 2015 that Hon Martin Aldridge asked the minister about earlier that included the mandated 20 years and the 
floor space provision. I am seeking clarity on the other five market control measures. Did the Treasurer, who is 
in charge of the sale of this asset, refer to recommendation 22 of “The Management of Western Australia’s 
Freight Rail Network”—a report of the Legislative Assembly’s Economics and Industry Standing Committee? 
Recommendation 22 states — 

The lessons learned from the sale and lease of the freight rail network be taken into account in any 
future privatisation of State‐owned enterprises, particularly those which could constitute a natural 
monopoly. 

Obviously, Perth market is a natural monopoly. Were lessons learnt from the lease or sale of the rail freight 
network and the subsequent amendments made by ministers from both sides of Parliament? Was 
recommendation 22 taken into account when considering the implications for the public of the sale? 
Hon HELEN MORTON: Treasury may have, but I am not aware of anything specific one way or the other. 
Hon PAUL BROWN: Therefore, the advice the minister has is that given the amendments made to the rail 
freight lease and the very adverse outcomes for regional Western Australia and producers of our grain task — 

Point of Order 

Hon LIZ BEHJAT: Referring to a report of a committee of the other place in relation to the grain freight rail 
link is way outside the bounds of the clause 1 debate on the Perth Market (Disposal) Bill 2015 bill. I ask that you 
rule on that. 

The DEPUTY CHAIR (Hon Brian Ellis): Hon Paul Brown, I was giving a bit of leeway there, hoping you 
would come back to clause 1; you have strayed off it. I will give you the opportunity to get back to the subject. 
I acknowledge that the point of order is valid. 

Committee Resumed 
Hon PAUL BROWN: I return to the market control measures that the National Party has been highlighting and 
that Hon Martin Aldridge spoke about earlier. May I have bit of latitude, Deputy Chair? Given the very serious 
implications — 
The DEPUTY CHAIR: I remind Hon Paul Brown that I have given him latitude. 

Hon PAUL BROWN: Yes, I am getting there. 
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Would it not seem logical to have the other market control measures that would allow Parliament to have 
oversight included in the — 

Point of Order 
Hon LIZ BEHJAT: Mr Deputy Chair, the honourable member asked a question of the minister with regard to 
whether recommendation 22 of a report was taken into account during the formulation of this bill. From my 
recollection, the answer given by the minister was that the Treasurer may have taken it into consideration, but 
that the minister was not aware whether he had. The member is now asking the minister further questions in 
relation to something I do not think the minister has direct knowledge of, and she has put that on the record. 

The DEPUTY CHAIR: It really does depend whether the minister wishes to answer that question or not. 

Hon Helen Morton: I am sorry? 

The DEPUTY CHAIR: I am giving the minister the opportunity to respond. If you do not wish to answer that 
question, there is no need to. 

Hon Paul Brown: I had not finished the question. 

Hon HELEN MORTON: I was going to say that I did not hear the question. I certainly heard reference to 
learnings from a previous — 
Hon Paul Brown: I never got to the question. 
Hon HELEN MORTON: — level of experience around privatisation and whether I had knowledge of whether 
those learnings had been incorporated into the deliberations of Treasury when it undertook this work. I have 
indicated that I am unaware of the extent of that, but if there is a further specific question I am happy to hear it. 

Committee Resumed 
The DEPUTY CHAIR: Hon Paul Brown has the call. 
Hon PAUL BROWN: I will finish the question I was getting to. 
The DEPUTY CHAIR: I advise you to get straight to the question. 
Hon PAUL BROWN: Yes; thank you, Deputy Chair. 

The amendments that Hon Martin Aldridge put forward should be supported, because they will give the public 
extra confidence in the protections from future actions of ministers that Parliament has put in place. The intent of 
this Treasurer may not necessarily be the intent of a subsequent Treasurer. I and some of my colleagues support 
the amendments of Hon Martin Aldridge. Should we not include those amendments in this legislation to allow 
Parliament to have some protection from the actions of future Treasurers who may not concur with the current 
Treasurer? 

Hon HELEN MORTON: I am sure Hon Paul Brown is familiar with this process, although he may not have 
had a lot of practice around it. The process of determining whether an amendment will or will not be supported 
by the government is raised at the time the relevant clause is debated. Hon Paul Brown is asking me about 
a very, very specific amendment that has been put forward by Hon Martin Aldridge. There has been a fairly 
general discussion about that amendment. Rather than go into it in any more detail now, it will be debated when 
we get to the clause of the bill relevant to the amendment. I again ask Hon Paul Brown to be patient and wait 
until we get to that clause, because his very strong assertion that the amendment should be supported will be 
discussed in full when we get there. 

The DEPUTY CHAIR: Before we go on to the next question: minister, can you be aware of the microphone for 
Hansard. 

Hon MARTIN ALDRIDGE: Hon Paul Brown was talking about the market control measures that may or may 
not be in the bill. A broader discussion around appropriate market controls and the effectiveness of those market 
controls needs to be had during the debate on clause 1, because when we get to specific clauses we will be 
dealing with specific control measures, whereas some of the wideranging discussion that has occurred so far has 
included matters around the sale contract rather than the bill that before us. Before we broke for dinner, I pursued 
a similar line of questioning to that of Hon Paul Brown around the market controls. The minister responded that 
the decision to put some of those market controls in the bill—in, specifically, clauses 15 and 16—and the rest in 
the sale contract was based on legal advice. Will the minister table that legal advice? 
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Hon HELEN MORTON: Mr Deputy Chair, it is very difficult for me because my manners tell me that I must 
look at the person I am speaking to and at the same time I am turning away from the microphone. If the 
Deputy Chair will excuse my back, I will do it this way. 
The DEPUTY CHAIR: I will excuse your back, but it is important that Hansard picks up your conversation. 
Hon HELEN MORTON: I understand. 
As I have said, the legal advice will not be provided. Hon Martin Aldridge must understand that legal advice to 
government is very rarely, and not in my understanding, provided on the basis of not wanting to put that 
information into the public domain. That is legal advice, and it is privileged and confidential to the government. 
Hon MARTIN ALDRIDGE: It was worth a try! What is not uncommon is ministers providing a summary of 
the advice that is made available to them. Will the minister make available a summary of that advice? 

Hon HELEN MORTON: My advice is that because it ties in with the bids currently on the table, it is not the 
sort of information that the government would want to put into the public arena at this moment. 

Hon KATE DOUST: I have been listening to Hon Martin Aldridge and I think that he and his colleague have 
raised some interesting points. When we get to the actual amendment, I am sure we will spend some time on it. 
I appreciate what the minister said about not providing the legal advice or tabling it; I can understand that. 
Providing some sort of narrative around the reason certain elements had to be included in the contract and not the 
bill might be of some help to us. I am not too sure why that needs to be kept confidential. I am not sure how 
having certain conditions in the contract as opposed to in the bill would impinge upon either bid. 

The DEPUTY CHAIR: Minister. 

Hon HELEN MORTON: Thanks, Mr President—I reckon you might be President one day! 

I actually commented on this before, but I will repeat myself for the sake of members here. The allocation of 
market controls between the bill and the sale contract was based on a number of considerations, particularly legal 
advice from the State Solicitor’s Office and external legal advisers. Based on the key sale objective, to ensure the 
sustainable, continued operation and growth of the market function, it was considered essential that the controls 
that mandate the wholesale markets for 20 years and reserve adequate area for warehouse storage be enshrined in 
the legislation. That is the legal advice the government received. Given the strong direction and protection 
provided by the bill, the more specific operational control measures were included in the sale contract. Once 
again, the legal advice I have been given is outlined in that statement. The legal advice given during the 
development of the bill was given in the context of that explanation. 

Hon ROBIN CHAPPLE: In relation to clause 1, this is a bill for an act to provide for the disposal of the whole 
or part of any business carried on by the Perth Market Authority. I previously mentioned that there seems to be 
a negotiating party with one of the bidders—Azure Capital. What has been the government’s involvement? Is the 
government dealing with third parties over the sale or is it dealing with primary corporations? What relationships 
does the government have with third parties? 

Hon HELEN MORTON: I do not know whether Hon Robin Chapple has been present during prior discussions 
that we have had on this clause of the bill. 

Hon Robin Chapple: No, I was not. 

Hon HELEN MORTON: I understand that. I have made it really clear that I will not talk about any of the 
proponents, any of the bids or any issue to do with that side of it. This legislation will enable those processes to 
take place—not the process itself. The process itself could have occurred concurrently as it is now, or it could 
have happened six months later or 12 months after the legislation was passed. Today’s effort is around looking at 
the component parts of this legislation. Getting into discussions about individual proponents et cetera is not part 
of it. 

Hon ADELE FARINA: Earlier this evening the minister said that the intention was to place a caveat on lot 
1002. Could the minister explain the purpose of that caveat? 

Hon HELEN MORTON: I think it is a sensible move on behalf of the government to place a caveat over the 
areas. The primary purpose of the caveat is to ensure the sustainable, continued operation and growth of the 
market function. Equally, if any further sale or some other disposal took place, the government would consider 
what was happening in that process and reinstate the caveat on whatever future holding or arrangement took 
place. 
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Hon ADELE FARINA: Could the minister explain what the wording of the caveat would be because it is not 
clear to me how a caveat would be worded to protect the sustainable growth of the market function? 
Hon HELEN MORTON: The caveat will not refer to the legislation as such. It will refer to a clause in the sale 
agreement, and will refer to charges on the land to ensure that the market continuity is carried out. 
Hon ADELE FARINA: I have a Landgate document in relation to the lodging of a caveat. The document states 
in part — 

A Caveat confers no proprietary interest itself. Its purpose and function is to preserve and protect the 
rights of a Caveator. It prohibits the Caveator’s interest from being defeated by the registration of 
a dealing without the Caveator having first had the opportunity to invoke the assistance of a Court to 
give effect to the interest. The interest may arise through the application of legal rules and principles or 
it may arise because a specific equitable remedy exists to protect it. 

As I understand it, the government intends to sell the Perth market and its assets. It is, therefore, not clear to me 
what equitable interest the state will continue to hold in relation to lot 1002 that would be sufficient to warrant 
a caveat in accordance with the requirements of Landgate. 

Hon HELEN MORTON: The Market City asset trustee, which is the buyer, charges the freehold properties 
with due performance and observance of the buyers, the Market City asset trustees and the operator’s companies 
obligations to the seller and agrees that the seller is entitled to lodge an absolute caveat over the freehold 
properties pursuant to the charge to protect its interests. That is the element of the caveat over the land. 

Hon ADELE FARINA: I thank the minister for reading that provision of what must be the sales agreement. 
However, it does not stipulate what the interest is. It gives a right for a caveat. The buyer is conceding that it will 
permit the seller to lodge a caveat. However, we still need to have an interest on which to base the lodging of the 
caveat, and it is not clear to me what that interest is. 

Hon HELEN MORTON: It is the obligation of the seller to us to maintain the market continuity of the 
Perth Market Authority, or the equivalent thereof. 

Hon ADELE FARINA: As I understand it, five different types of caveats can be lodged under the 
Land Titles Act. I am interested to know what type of caveat is proposed to be lodged in the case of this sale. 

Hon HELEN MORTON: I assume that this is one of the five that the member knows about—it is an absolute 
caveat. 

Hon ADELE FARINA: Minister, I am just reading from the Landgate document. The Landgate document states 
that there are five types of caveats. They are as follows — 

• section 137-the most common type. A Caveat lodged by any beneficiary or other person claiming 
an estate or interest in land under the TLA or in any lease, mortgage or charge; 

I assume, based on the information before us, that there is no way the minister can lodge a caveat under that 
provision. 

It continues — 

• section 30—a Caveat forbidding the bringing of land under the TLA; 

• section 176—a Caveat against the granting of an application to rectify the boundaries or area of 
a Certificate of Title; 

• section 223A—a Caveat against the granting of an application to be registered as the Proprietor by 
adverse possession of land already under the TLA; 

• section 188(iii)—a Caveat lodged by the Registrar. 

I am curious about which of those types of caveat the government is proposing to lodge. 

Hon HELEN MORTON: I am telling the member that it will be whatever is closest to an absolute caveat. If the 
member would like to send her documentation down here, I will get my advisers to have a quick look at it. 

The DEPUTY CHAIR: The minister has asked to see that document. When Hon Adele Farina has finished with 
that document, will she please table it so that the minister can see it. 

Hon ADELE FARINA: I am more than happy to do that, Mr Deputy Chair. I can even refer the minister to the 
website, as we are often referred to. 
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The next page of the document refers to absolute caveats and states — 

An Absolute Caveat bars the registration of any instrument affecting the estate and interest. Parties to 
a transaction wishing to register an instrument must either negotiate its withdrawal or have it removed 
by initiating action by the Registrar under Sections 138 or 138B of the TLA, or action by the 
Commissioner under Section 141A, or action by the Courts under Section 138. 

I do not know that that helps us much. 

I am happy to provide this document to the minister. I am curious about the type of caveat that will be lodged on 
the title. 

Hon HELEN MORTON: It will be an absolute caveat. 

The DEPUTY CHAIR: Will the member please read out the title of the document, and table it? 

Hon ADELE FARINA: Certainly, Mr Deputy Chair. It is titled “Lodging a Caveat: a guide to preparing the 
documents”, and it is from the Western Australian Land Information Authority, Landgate. It does not have a date 
on it, so I cannot give the minister the date of that document. 

[See paper 3730.] 

Hon ADELE FARINA: I want to refer now to the issue of a restrictive covenant. It is my understanding that 
what the government is proposing to do with the caveat is restrict the capacity of the new owner to not use the 
site for the purposes of the Perth market. That is what we are trying to protect. We want to ensure that a portion 
of that site will continue to be used to deliver a market for vegetable and fruit growers. A restrictive covenant is 
an agreement that restricts a landowner on the use or enjoyment of the landowner’s land for the benefit of other 
land or for the benefit of a public authority. In view of that definition of a restrictive covenant, I would have 
thought that a restrictive covenant, rather than a caveat, would be a much better method to use, particularly given 
that we do not know what sort of caveat will be lodged. Why has the government not chosen to use a restrictive 
covenant? 

Hon HELEN MORTON: The member raised an issue about the caveat. It is an absolute caveat. The reason that 
we are not going for a restrictive covenant is that it refers to adjacent land that has the benefit of a covenant. That 
is not the case here. We are not talking about adjacent land and there is no relevant public authority to hold the 
benefit of the covenant. 

Hon ADELE FARINA: When I asked the minister what the purpose of the caveat was, she told me that it was 
to protect the sustainability and the growth of the Perth market. There is no way that can be done with a caveat. 
A caveat can protect any dealings with the land so that the caveator is notified before there can be any dealing 
with the land, but it cannot control the use of the land. The only way to implement some sort of use control over 
the land is through a restrictive covenant. It may well be that a restrictive covenant and a caveat are needed, but 
a caveat alone will not deliver the minister the protection of the sustainability and growth of the market function. 
I am happy for the minister to explain how that can be done with a caveat, but the caveat protects the dealing in 
the land and the new owner will not be able to sell or deal with the land in any way without the caveator being 
informed. The caveat does not have anything to do with land use. 

Hon HELEN MORTON: I am advised there have been lots of discussion around this within the offices of the 
State Solicitor and the Treasurer. The caveat will be enforced through the contract of sale and all of the 
requirements to undertake that enforcement are contained in the contract of sale. 

Hon ADELE FARINA: I am moving along. Clause 14 refers to development and building work and provides 
the capacity for a retrospective approval. Obviously this has been inserted in the bill for a reason. What building 
or development approvals have not been sought or secured for lots 1002 and 1004 of deposited plan 16227? If 
we are providing capacity in this bill for retrospective approval for building and development work, I would like 
to know what building and development work has occurred on those two sites that has not obtained the necessary 
approvals. 

Hon HELEN MORTON: Once again we are straying into the specific clauses of the bill. That will be picked up 
in detail in clause 14. 

The DEPUTY CHAIR: Hon Adele Farina, the minister is correct and you are straying on to other clauses. If 
you want the call again, perhaps get back to clause 1. 
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Hon ADELE FARINA: I am happy to follow your advice, Mr Deputy Chair, but it was a preliminary question 
to other questions, so I hope latitude will be given to me later when we are at clause 14 to refer to other clauses 
of the bill so I can make the point I am intending to make. 

Hon Ken Travers: He was a lot softer than the Chair of Committees would have been! 

The DEPUTY CHAIR: There is no need for any more advice than she is getting, Hon Ken Travers. 

Hon ADELE FARINA: My other question relates to clause 52, which deals with transitional regulations, and 
before I am given the same answer I got on the previous clause, I am going to relate it to clause 41. 

Hon Liz Behjat: We are on clause 41 not 52! 

The DEPUTY CHAIR: Order, members! I will judge whether the member is moving off the subject. I have 
given advice that Hon Adele Farina, being Chair of Committees, would know the process and that we stick to the 
subject in general discussion in clause 1 without dealing with clauses; we get to the clauses later on. 

Hon ADELE FARINA: That is correct, Mr Deputy Chair, but it is also the case that clause 1 provides the 
capacity for wideranging debate over the various provisions of the bill and how they relate to the form, scope 
and policy of the bill and this is what I am seeking to do. 
The DEPUTY CHAIR: You still have the call. 
Hon ADELE FARINA: Clause 52 deals with transitional regulations and subclause (2) states— 

If there is not sufficient provision in this Part for dealing with a transitional matter, regulations made 
under section 41 may prescribe matters that are required or necessary or convenient to be prescribed for 
dealing with the transitional matter. 

My reading of clause 52 is that it is very broad, and the purpose of that provision is not clear to me, because 
clause 41 is the general regulation-making power. The usual process with bills is that there is a general 
regulation-making power and a regulation-making power that relates to the transition period. This is the first 
time I have seen a provision in relation to transitional regulations that links it back to the general regulation-
making power, and I am trying to understand what was contemplated by government as the need to have that and 
what is deficient in clause 52 that is provided under the power of clause 41. It is unclear what that is, because 
they are both very broad-ranging powers and it is the first time I have seen a general regulation-making power 
linked to a transitional regulation-making power. 

Hon HELEN MORTON: I take it from what Hon Adele Farina has said that she does not have a problem with 
clause 41, but she wants more clarification around the necessity for clause 52. Again, I say that when we get to 
clause 52 we can cover that. 

Hon ADELE FARINA: That was not my question. My question was: what is it in clause 52 that is deficient that 
requires a link to clause 41? That is what I do not understand. It is not that I am asking a specific question in 
relation to clause 52; I am asking about the deficiency in clause 52 and what additional power is provided in 
clause 41 linking it with clause 52 that does not exist with clause 52 alone. 

Hon HELEN MORTON: I will rise one more time on this: that can be covered when we get to clause 52, 
because we will have passed clause 41 by then and the member will be able to see what it is she wants to ask 
about clause 52 and the clarification and linkage to clause 41.  

Hon KATE DOUST: I understand that the minister wants to move on, but there have been a couple of examples 
of questions, and Hon Adele Farina has pursued this line of questioning, about the connection between 
two particular clauses. It is sometimes difficult when we deal with bills that contain parts that connect but are 
separated numerically. When we go through the bill clause by clause, sometimes we miss that opportunity to talk 
about the connection and find out how the clauses work together or why they are in the bill. I think 
Hon Adele Farina has raised a point. Although the minister might be frustrated that she is not pushing forward, it 
is easier for Hon Adele Farina. I think there is another connection between two clauses that we will come to 
shortly that will need explanation. 

As we have worked our way through clause 1, a variety of matters have been canvassed by a number of 
members. I have listened to some of the responses from the minister and it seems that it is a very complicated 
piece of legislation that will underpin the sale of this property. I come back to the earlier discussion we had about 
the use of the word “disposal” and whether it is an outright sale or whether the government could have gone 
down the path of a lease-back arrangement or some other vehicle. It seems to me from the comments of 
Hon Martin Aldridge that the government is putting in place a very complicated set of arrangements if it simply 
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wants to off-load a government asset and accrue funds. I would have thought that any bidder coming into the 
marketplace with an interest in this land and the facility would baulk at the high degree of government 
interference that will occur after the sale. If the government wanted to maintain a degree of control to ensure that 
the Perth Market City continued for an extended period as a wholesale market, rather than going down the path 
of a sale and putting in place these complicated arrangements through both legislation and a contract, perhaps it 
should have put it out to tender through a lease-back arrangement for a period of 50 or 90 years, or whatever 
period, to accrue the funds required. At least that way it would be guaranteed that the asset would remain in 
public hands and the government would continue to get funds from that asset and, in due course, if it needed to 
be upgraded or other decisions needed to be made about it, it would still be a government asset. 

The path that the government is going down is overly complicated. When we get to the other clauses, we will 
spend more time on them. After listening to the debate tonight, I thought: why has the government put itself in 
this boat; if it needed to get the cash quickly and if there was interest in a private operator running the market as 
a whole, why did it not simply put it out to tender and lease it, rather than going down this complicated pathway 
of a sale? It reinforces our concerns about why we cannot support this legislation in the long term—because of 
the level of complication and the gaps and flaws that will exist. The amendments to be moved by 
Hon Martin Aldridge, which we will discuss at a later stage, will hopefully improve it slightly, but I think a few 
other things still need to be done to this bill. The bottom line is that when the government talks about disposal, it 
may have been better served—certainly the public of Western Australia would have been better served—by 
going down the pathway of a lease and then putting all its contractual obligations in black and white. The way 
this bill is structured and the way that some of those other arrangements will be in a separate private document is 
a very complicated way of doing business. I will be interested to see whether the two remaining bidders baulk at 
the final arrangements that the government is asking of them. 
Hon SALLY TALBOT: I want to come back to the point raised by Hon Martin Aldridge. Again, I ask for some 
patience because I was out of the chamber when Hon Martin Aldridge went through these questions. 
Hon Liz Behjat: So we have to go over it again because you didn’t hear it? 
Hon SALLY TALBOT: No; I was out of the chamber when Hon Martin Aldridge pursued these points. I think 
I have been able to put together some answers from that part of the debate, but it still leaves some remaining 
questions for me. The second reading speech states — 

The government acknowledges that a change of ownership will impact on tenants. A number of 
contractual measures will be introduced to assist tenants with the transition to private ownership … 

All of us in the chamber have obviously tried to pull out the contractual measures that we could identify, some of 
which are in the bill. I think I am right in saying that clause 15(2) relates to the site remaining a market for 
20 years. Clause 37 provides that there will be no market within so many kilometres for a certain period. There is 
a reference in clause 16 to warehouse space being guaranteed. However, I am at a bit of a loss to know where we 
should look for the reference to no single wholesaler having control over more than 20 per cent of the market. 
Perhaps the minister could help me there. 

Hon Helen Morton: Is that it? 

Hon SALLY TALBOT: No. What does the minister mean when she says, “Is that it?” 

Hon Helen Morton: Is that the only one you are going to ask about? 

Hon SALLY TALBOT: No. 

Hon Helen Morton: You may as well do the rest and then I can answer them all at once. 

Hon SALLY TALBOT: No; I would like to know because that will help me with the rest of them. 

Hon HELEN MORTON: As I mentioned not that long ago in my detailed response to Hon Martin Aldridge, 
the requirement of the new owner to prevent a single wholesaler from controlling more than 20 per cent of the 
available floor space within the central trading area is in the contract of sale. 

Hon SALLY TALBOT: So it is in a document that we are not able to see until the document is finalised? 

Hon Helen Morton: That is correct. 

Hon SALLY TALBOT: What about the point about the rules being kept in place for two years? 
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Hon HELEN MORTON: Again, it was part of the detailed response I gave to Hon Martin Aldridge when I said 
that the retention of the key market trading rules for a minimum period of two years from sale is in the contract 
of sale. If the member had just listed them, I could have told her where they were. 

Several members interjected. 

The DEPUTY CHAIR: Order! Hon Sally Talbot has the call. 

Hon SALLY TALBOT: Hon Ken Travers just made by way of interjection exactly the point that I am making. 
I have seven. 

Hon Helen Morton: I read out six. 

Several members interjected. 

Hon SALLY TALBOT: That is part of the problem with what we are dealing with. 

Several members interjected. 

The DEPUTY CHAIR: Order, members! There are a number of conversations across the chamber. It is 
impossible for Hansard and it is impossible for me. Hon Sally Talbot has had the call for the last couple of 
minutes. Hon Sally Talbot is speaking. 

Several members interjected. 

Hon SALLY TALBOT: I do not think that was the point that the Deputy Chair was making. I think the point he 
was making was that I have been trying to say something for the last couple of minutes and members just keep 
barracking away. The reason we cannot see the contract of sale is that it has some kind of status as commercial-
in-confidence, and so bringing to us the terms of that contract might compromise the outcome. I will wait until 
the minister finishes her conversation. 

Hon Helen Morton: I can do two things at once. 

Hon SALLY TALBOT: The minister cannot do two things at once. 

Several members interjected. 

The DEPUTY CHAIR: Order, members! 

Point of Order 

Hon LIZ BEHJAT: Mr Deputy Chair, I refer to standing order 48 “Irrelevant or repetitious debate”. We have 
dealt with the issue of the contract of sale. I have sat in the chamber for the entire debate now, and I have heard 
the minister say on three or four occasions that she has dealt with the matters relating to the contract of sale and 
that she is not going back into it. Yet the member on her feet continues to ask questions about a matter that the 
minister has already covered and has said that she is not going to go back over. 

Hon Ken Travers: The answer is not tedious repetition, I am sorry the question — 

Hon Liz Behjat: When were you made a Deputy Chair? 

The DEPUTY CHAIR (Hon Brian Ellis): Order, members! Hon Ken Travers, I will make the ruling on the 
point of order. I think it is getting very close to being repetitious, and I will give the benefit of the doubt to 
Hon Sally Talbot who has the call. But I do give the warning that it has been close to repetitious questioning. 

Hon KEN TRAVERS: On the point of order, that was a very unclear ruling to me. 

The DEPUTY CHAIR: Do you want me to be harder? 

Hon KEN TRAVERS: No. If you want me to read standing order 48 on one of the things that the Chair has to 
do, is that a formal warning to the member or not; because you said you would give the benefit of the doubt and 
then you said it was a warning? I am unclear. Is it a formal warning in accordance with the standing orders? 

The DEPUTY CHAIR: Is Hon Ken Travers wishing to dissent? 

Hon KEN TRAVERS: I am asking you to clarify your ruling. Is it a formal warning in accordance with the 
standing order or not? 

The DEPUTY CHAIR: My ruling was that there is no point of order, but I did say that Hon Sally Talbot was 
very close to repetitious argument and I just gave the warning. Is the member wishing to dissent my ruling. 
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Hon KEN TRAVERS: No, because I am still not sure. 

The DEPUTY CHAIR: Then sit down. 

Hon KEN TRAVERS: No. 

The DEPUTY CHAIR: I have not given you the call. Do you wish the call? 

Hon KEN TRAVERS: My point of order is that standing order 48(2) states — 

A Member who persists in making irrelevant or repetitive arguments may be ordered by the President to 
discontinue the speech. 

I think the advice that has also been given to you as part of the advice to all the Deputy Chairs is that prior to 
being able to sit someone down for tedious repetition, you need to give a formal warning. You have still been 
unclear about whether or not you are saying, “It is getting close to tedious repetition but then I am warning you.” 
I am simply asking: can you be clear about whether it is a formal warning as is given in the guidance under 
Odgers’ Australian Senate Practice and Erskine May’s Parliamentary Practice; or is it just simply guidance to 
the chamber? 

The DEPUTY CHAIR: I will give my answer again. I think it was very clear that I said there was no point of 
order, but I did say that the member was getting close to repetitious argument, and so I gave her a warning that 
she was getting close to that repetitious argument. I do not think you have a point of order either. So, 
Hon Sally Talbot has the call. 

Committee Resumed 

Hon SALLY TALBOT: Thank you, Mr Deputy Chair. 

The point I am trying to make—we are all trying to get our thoughts together here—is I have a very important 
question I need to ask the minister. I am not repeating myself because I have not asked it before. 

Hon Helen Morton: But others have; that’s the issue. 

Hon SALLY TALBOT: No, they have not asked this question. Just let me get to the point. 

Several members interjected. 

Hon SALLY TALBOT: Every time I get to this point, the minister closes me down. She has said that we cannot 
see the contract of sale because of some kind of commercial-in-confidence considerations. But she has said that 
there are at least two things, and I suspect there is probably a third one too because of the point about the land 
tax phasing-in. Is that also in the contract of sale? Is that the minister’s answer to that point as well? If that is the 
case, the minister is telling us that there are things in a document that we cannot see. She may well have good 
reasons for withholding that document from us, but if the reason is that that document is still under negotiation, 
how does the minister know that those things will be in it when it comes out the other end? 

Hon HELEN MORTON: Thanks, Mr President—I have said it again, but I am sure you will be there one day; 
thanks, Mr Deputy Chair. 

I have never indicated that the contract of sale is commercial-in-confidence. I have said that it is a document that 
is not yet negotiated, and so please do not confuse those two concepts. But the government has made it 
absolutely clear that those points the member has raised will be in the contract of sale. I do not know how much 
clearer I can make it. Those three component parts that the member has mentioned will be in the contract of sale. 
The government is determined about that. 

Hon SALLY TALBOT: The minister cannot stand in this place and say that they will be in the contract of sale 
in the same breath as she says that the contract of sale is still under negotiation. 

Hon HELEN MORTON: It is very simple: there will not be a contract of sale if those three items are not in it. 
The government is absolutely determined that those three items will be in the contract of sale. I seriously do not 
know how much plainer I can say that for the member. 

Hon SALLY TALBOT: The 20 per cent is non-negotiable, the two years for the rules is non-negotiable, and the 
phase-in period for the land tax is non-negotiable. 
Hon HELEN MORTON: I actually think the member has got it! 
Hon KEN TRAVERS: If that is the case, why are they not listed? I cannot see them in the document that the 
minister tabled earlier—that is, the “Request for Detailed Proposal”. Where are those matters that the minister 

 [11] 



Extract from Hansard 
[COUNCIL — Thursday, 3 December 2015] 

 p9454a-9510a 
Hon Martin Pritchard; Hon Helen Morton; Hon Sue Ellery; Chair; President; Hon Kate Doust; Hon Dr Sally 

Talbot; Hon Paul Brown; Hon Liz Behjat; Deputy Chair; Hon Martin Aldridge; Hon Robin Chapple; Hon Adele 
Farina; Hon Ken Travers; Hon Stephen Dawson; Hon Darren West; Hon Michael Mischin; Hon Peter 

Katsambanis; Hon Alanna Clohesy 

says are non-negotiable in the document? Where does it make that clear in that “Request for Detailed Proposal” 
document that the minister tabled earlier? 
Hon Liz Behjat: It’s under a condition precedent. 
Hon KEN TRAVERS: It should be in the “Request for Detailed Proposal” document. I am just asking where it 
is. I cannot find it. 
The DEPUTY CHAIR: Order! 
Hon HELEN MORTON: It is in the expression-of-interest document. I am looking for the exact page of it that 
has gone out so that I can refer the member to it. The information has been made absolutely and explicitly clear 
to each of the proponents. 
Hon KEN TRAVERS: Perhaps the minister can table the expression-of-interest document. I am sure the EOI 
document would have been available originally on the Tenders WA website. 
Hon Helen Morton: It is publicly available on the Tenders WA website. 
Hon KEN TRAVERS: It will not be now because it would have been taken down once the tenders close. It 
would have been there but it will not be now, so perhaps the minister can find it. I am looking at the evaluation 
criteria document, which lists a range of different criteria and it explains how the proposal will operate. I would 
have thought that if there were three elements that are essential in those evaluation criteria, they must be in the 
contract. If the minister is negotiating in good faith, I would have thought they would be mentioned somewhere 
under the evaluation criteria. There are a lot of things in that document about what must and must not occur and 
how the proposal will be evaluated. I cannot believe that it was in the EOI but it is not listed as part of the 
evaluation criteria. Where is it? 
Hon HELEN MORTON: It was made absolutely clear to all proponents that those elements were not 
negotiable. 

Hon KEN TRAVERS: By what method? 

Hon HELEN MORTON: It is through the expression-of-interest documentation. All I am saying to the member 
is that it will not be part of the evaluation because it is an absolute given that those three items are not negotiable 
and have to be included in every proponent’s proposal for the proposal to even be considered. 

Hon KEN TRAVERS: If that is the case, I would have thought that in the request for proposal, as occurs in 
a range of other sections, there would be some requirement for it. There is a reference to “non-weighted 
evaluation criteria” in the document. I will quote from the “Request for Detailed Proposal: 
Perth Market Authority Asset Sale—Market City” that the minister tabled earlier. It reads —  

The Respondent should confirm that the Detailed Proposal is on the basis of the proposed Sale Contract 
submitted. 

For the avoidance of doubt, the Detailed Proposal must include a clean and marked up copy of the 
proposed Sale Contract, with the proposed departures clearly outlined, showing the basis on which the 
Respondent is prepared to execute the documents including the conditions (if any) to completion. The 
State reserves the right to negotiate the document further with any of the Shortlisted Respondents. 

I thought that was pretty clear. I would then expect a statement that anyone submitting a bid cannot change the 
matters in the sale contract that the minister says are non-negotiable. Otherwise, this is now the legal document that 
the government is relying on. I would have thought that a person would have a claim that nothing in the request for 
proposal document stated that those matters were non-negotiable. I come back to the point that I was making 
earlier, before the dinner break, that if somebody owns intellectual property that they wanted to provide as part of 
the tender—because they can meet the other criteria outlined in this document about the future intentions of the 
wholesale market, the future development of Perth Market City and the efficient operation of the markets—and 
wanted to make some requirements for parts of their intellectual property to be kept confidential, that cannot occur. 
I find it extraordinary. The minister says it is about the expression of interest document, but it then goes on to ask 
people to confirm a range of other items from the expression of interest. Is it an error that it was not included in this 
request for proposal document, or have these parts been subsequently added as essential criteria? If that is the case, 
can we get the correspondence in which that amendment was made and advised to all the people who had been 
given the opportunity to put in a request for proposal? Can we get a copy of the correspondence that has been 
provided to them clearly outlining that these things are non-negotiable? 
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Hon HELEN MORTON: Again, we are straying way off the legislation here. Members are wanting to talk a bit 
about the process after the legislation. I have indicated before that I will not spend any time talking about the 
specifics of the contracts of sale or the process by which that is carried out. I indicate that I am going to try to 
focus on the bill, not the contract of sale or the process by which the proponents are progressing through the 
various stages of the process they are going through. 

Hon SALLY TALBOT: To finish off the line of questioning that I started just now, the second reading speech 
refers to a number of contractual measures. I have identified seven, some of which the minister said are non-
negotiable in the contract. Are there are others? 

Hon Helen Morton: Others that are non-negotiable? 

Hon SALLY TALBOT: I am referring to contractual measures that are being introduced, either to assist tenants 
with the transition or to assist somebody else, and included in the contract as non-negotiable items, apart from 
the three. 

Hon HELEN MORTON: We have also talked in previous conversations about the issue of the distribution of 
electricity to tenants and also the restriction on the new owner from recovering land tax from tenants in the first 
year, with incremental recovery over the next five years. Those are also non-negotiable. 

Hon STEPHEN DAWSON: Can I ask the minister, then, about the metropolitan region improvement tax, 
which is separate from land tax? Following the sale of the Perth market, will the new owners be liable to pay the 
metropolitan region improvement tax? 

Hon HELEN MORTON: Although I do not have the specific information sitting here in front of me, any tax 
that any other owner–operator of a similar service would be required to pay, the new owner of the Perth market 
will be required to pay as well. 

Hon STEPHEN DAWSON: I can find nothing in the bill, but does anything in the contract state that the 
payment of the metropolitan region improvement tax will be phased in over a period too? 

Hon HELEN MORTON: No. 

Hon STEPHEN DAWSON: Will the metropolitan region improvement tax apply once the sale happens? It 
could be a significant amount of money, but there is nothing at all in the contract that states that this significant 
amount of money can be passed on to the lessees only over a period of time. I am asking the minister to state 
categorically that this fee will apply straightaway, and will be passed on straightaway, if that is what the new 
owner suggests. 

Hon HELEN MORTON: The new owner will not be excluded from that tax. 

Hon MARTIN PRITCHARD: I thank the minister for her forbearance in her answer to my last question. I have 
one more. Is the minister aware of whether this bill will impact on any other public market within the specified 
area? 

Hon HELEN MORTON: I am not aware of any, and nor are the advisers. 

Hon MARTIN PRITCHARD: Is that because there are no other public markets in the specified area? 

Hon HELEN MORTON: The member might be aware that a whole lot of markets operate, such as the 
Perth City Farm market, Farmers Market on Manning, Mt Claremont Farmers Market, Subiaco Farmers Market, 
Leederville Farmers Market, Perth Home Grown market—that is in the Murray Street mall—Kyilla Community 
Farmers’ Market in North Perth, Swan River Community Markets at Elizabeth Quay, which is a new market, and 
Markets on Rokeby. I know for a fact that there is a market in Kalamunda. Nothing is changing the status quo. 

Hon KEN TRAVERS: I am now actually having a look at the expression of interest document. I have been able 
to obtain a copy of it. I might see whether I can work out a way of getting it printed out so I can table it for the 
benefit of members a bit later. I am a little confused now, because the minister talked about how all these 
elements will be incorporated in the contract, and it is absolutely explicit in the EOI that it is non-negotiable. 
I am going through the document, and I cannot find words to that effect. The document certainly talks about 
what the state wants to occur, but there is a paragraph that makes reference to an expectation that these measures 
will be enforced within the contract, the legislation or the restrictive covenant, or a combination of the three. In 
light of all the minister’s earlier comments to Hon Adele Farina about a caveat rather than a restrictive covenant, 
can the minister clarify whether the expression of interest document is wrong or she is wrong? 
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Hon HELEN MORTON: The EOI was put out in early July—I am pretty sure that is the one the member is 
looking at—and that was at an early stage in the process. Through the EOI process the government refined its 
thinking about the mechanisms by which this would take place, so it is detailed out in the further documentation 
and the processes by which proponents have been engaged; where that is made absolutely clear. 

Hon KEN TRAVERS: I am glad the minister clarified that that is the case. If that is the case, surely one of the 
key documents to convey to people the government’s expectations is the “Request for Detailed Proposal”. 
However, as we have just discussed, the “Request for Detailed Proposal” does not make clear the matters the 
minister is now referring to; I think Hon Sally Talbot has a list of up to eight issues that the minister says will be 
dealt with in the sale contract and are non-negotiable. I am trying to understand, if there has been so much 
change since the original EOI document, which document conveys to people exactly what is going on here. 

The DEPUTY CHAIR (Hon Simon O’Brien): Order, member. What I am trying to do is to work out how this 
relates to this bill and to our consideration of clause 1. There is no question that there are any number of matters 
that could be deemed to be related to the subject of the bill, but the matter the member is pursuing now is not, as 
far as I can see, part of the bill at all, and therefore not within the scope of clause 1. I ask you to address clause 1. 
Hon KEN TRAVERS: Obviously we are on clause 1, as you would know, Mr Deputy Chair. The issue is that 
we have made the decision on the policy of the bill—that is, that Perth market will be disposed of. The minister 
has made it clear that that could be by way of sale or by way of lease. Obviously the key issue—as we move on 
from clause 1, which members on our side of the chamber are keen to do — 
Hon Helen Morton: Are you really and truly? 

Hon KEN TRAVERS: Yes, we are, once we can get clarification on all the provisions. The whole point of 
clause 1 is to allow us to work out exactly how all the clauses will interrelate and how the bill will ensure that the 
policy is delivered. The key issue here, of course, is that there are a range of issues that the government is saying 
are essential items it wants to have included as part of the sale. The real debate, then, as we go through each of 
the clauses of this bill, will be: do we ensure that they are included in the bill? From my point of view, the issue 
here is about whether we will need to move amendments to ensure that the issues and protections we and the 
National Party want are dealt with. Taken on face value, the government says that it wants these issues and 
protections also. The issue is whether we ensure they are delivered by including them in the bill by way of new 
clauses or other amendments that still fit within the scope of the bill, or, as the government wants us to do, we 
just take those matters on trust. The issue we are all going to have to deal with tonight as legislators is how far 
we can go on that trust. We know from the Treasurer that even when things are in legislation, it is not always 
a guarantee that they will be delivered. If we are to rely on trust that he may or may not put these matters into 
a contract that we cannot see even a basic draft of, I think it is very legitimate for us to try to expand and ensure 
the scope to satisfy ourselves that these issues will be adequately dealt with. If we are not satisfied with that we 
should look to amending this bill, most likely through the addition of new clauses, to ensure that all the 
protections are in place for the users of the markets and the growers of fruit, vegetables and fungi in 
Western Australia. 
Hon Sue Ellery: And bananas. 
Hon KEN TRAVERS: And all the other things that are listed, and those that are not. Let us not get distracted. 

It is absolutely crucial that we get clear scope in the clause 1 debate. The government is asking us to go on trust, 
and we have to be able to establish whether we want to trust the government on those points or, as we proceed 
through the remaining clauses of this bill, we put amendments in to ensure that those protections are in place. 
I go back to the comment made in the EOI document. The minister tried to rely on that document to try to give 
us some confidence, but looking at it has not given me any confidence. In fact, there is reference in the document 
to the measures being enforced within the contract, the legislation or the restrictive covenant. I know that at least 
elements of the National Party—we are yet to see whether it is the whole National Party—want to incorporate 
into the bill some provisions that will deliver on these matters, and it would not be outrageous for the chamber to 
seek to do that. That is why it is absolutely crucial that we get proper explanations rather than circular arguments 
from the minister in which she says, “It’s over there”, and we look over there and find that it is not mentioned 
there or mentioned in the form that she said. We then go back and she tries to tell us it is somewhere else, and we 
chase that rabbit down the hole and find that it is not there. That is why we need a far clearer picture from the 
minister as to how all these matters are going to be delivered and the mechanisms used to do so, and examples 
and evidence need to be provided to the chamber that these matters will be delivered. 

The DEPUTY CHAIR: Members, the honourable member is dead right, certainly in one aspect, and that is that 
I know what a clause 1 debate should be. He got that right, and we are straying well beyond a clause 1 debate. 
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I listened very patiently to the member’s explanation—I think he knows very well what a clause 1 debate is, 
too—and everything he was talking about was a fleshing out of detail that should be dealt with in the detailed 
consideration of clauses within the bill prescribing those matters, not in a general canvassing of the totality of the 
bill and where we need to go with it. We have gone far beyond that, at this stage, as a committee. I hope 
members who perhaps have not seen a bill that carries this sort of controversy will benefit from that advice. They 
might like to look at their procedural manuals, in the light of experience, to work out what a clause 1 debate is. It 
can be wideranging; there are times the Chair needs to allow some latitude to allow debate to range a bit farther 
and wider, and that has happened in this case, but it is not going to go on indefinitely. Clearly, we are now 
getting down to matters of fine detail that are best reserved for the individual clauses in the bill. I offer those 
comments in a constructive way, particularly at a time of year when we all might be tending to get a little 
impatient and maybe a bit ratty around the edges —  

Hon Ken Travers: We always take our lead from you in never getting ratty! 

The DEPUTY CHAIR: Indeed. I offer that advice to members at this stage of the debate. I remind you that the 
question is that clause 1 do stand as printed. 

Hon MARTIN PRITCHARD: I thank the minister for her previous answer. Were the examples given 
previously public markets as defined in the Perth Market (Disposal) Bill 2015? 

Hon HELEN MORTON: I gave Hon Martin Pritchard examples of a variety of types of market that will not be 
impacted, and I said the status quo of the markets will remain.  

Hon KEN TRAVERS: I am happy to try to move on; I have one last question for the minister, hopefully.  

Hon Helen Morton: Do you promise?  

Hon KEN TRAVERS: I am hopeful. 

Hon Stephen Dawson: It depends on your answer!  

Hon KEN TRAVERS: Will the minister explain what is the base transaction structure for the sale?  

Hon HELEN MORTON: Hon Ken Travers will have to give me a bit more information because I do not 
understand the question. 

Hon KEN TRAVERS: The “Request for Detailed Proposal” that the minister provided earlier this evening 
refers to the “base transaction structure”. I am trying to understand what is the base transaction structure. 

Hon HELEN MORTON: Again, we are straying into matters to do with the actual process of the proponents 
and the work associated with the proponents’ involvement et cetera. I have indicated previously that I am not 
going to go that far. 

Hon KEN TRAVERS: Minister — 

Hon Nick Goiran: One more question, I thought. You’re misleading the house! 

Hon KEN TRAVERS: No; I am trying to get an answer to the last question. As Hon Nick Goiran well knows, 
sometimes getting an answer from ministers in this chamber is not the easiest thing to do. I have watched how 
Hon Nick Goiran does it; sadly, I do not have any minutes to table today to assist the minister.  

The DEPUTY CHAIR: Order! Hon Ken Travers on the question that clause 1 do stand as printed. 

Hon Helen Morton: Tell me what page it is. 

Hon KEN TRAVERS: It is on page 5. I think my question is reasonable before we move on from clause 1. One 
of the areas we can canvass during the debate on clause 1 is how all the clauses operate together within the bill. 
I think the chamber needs to understand exactly what the base transaction structure is to ensure that, as good 
legislators, as we move through the other clauses that we put all the detail in this bill so that this bill fulfils and 
meets that base transaction structure. That is why I think it is important we know the answer, and the minister’s 
denying it will just make this debate go longer.  

Hon HELEN MORTON: The document the member referred to is the request for a detailed proposal from the 
proponents. I am now getting questions about the detailed comments within that request for proposal. I indicated 
before that I will not go into the process by which the proponents engage with government around this; we are 
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dealing with the legislation that enables the disposal. The information may or may not be available to me, but 
I am not going to go as far as starting to detail or have detailed discussions around separate issues in the 
“Request for Detailed Proposal”, because once we start down that track, we will never stop, and I am not going 
down there.  

Hon KEN TRAVERS: If we cannot do that, we will need to try to extract it out of the minister as we go through 
each clause.  

Hon Helen Morton: That is absolutely fine. 

Hon KEN TRAVERS: I would have thought it would facilitate and assist the passage of this bill instead, the 
minister, is denying us that and making us have to draw it out of each clause, but if that is the way the minister 
wants to do it, so be it.  

Point of Order 

Hon ADELE FARINA: I ask for the Deputy Chair’s guidance and advice. I read from the “Legislative Council 
Procedural Note for Members: No. 1 of 2011”, which is “The Short Title Debate — Clause 1 of a Bill”. Page 2 
states — 

The Legislative Council has developed its own custom and practice with respect to the permissible 
scope of debate on the Short Title of a Bill … In recent times the debate on the Short Title has been 
permitted to touch on a variety of issues relating to the practical implementation of the Bill, so long as 
the debate does not expand itself into questioning the policy of the Bill and thereby effectively become 
another second reading debate.  

On my reading of that, the line of questioning that was being pursued by Hon Ken Travers falls within the 
practical implementation of the bill. The minister has told us time and again this evening that she refuses to 
answer any questions in relation to the practical implementation of the bill. I am very confused. I sought this 
procedural note so that I could be clear on exactly what the scope was, and it is here in black and white. Is the 
procedural note correct; and, is it the case that we can touch on issues relating to the practical implementation of 
the bill? 

The DEPUTY CHAIR (Hon Simon O’Brien): I will take that as a point of order and provide the following 
advice. I am referring to “Legislative Council Procedural Note for Members: No. 1 of 2011”, which is 
“The Short Title Debate — Clause 1 of a Bill”. Members will recall that in a recent comment from the chair 
I directed members’ attention to this particular procedural note and suggested that they may wish to examine it to 
refresh their memories. I am indebted for the support of Hon Adele Farina, who has duly gone to the procedural 
note and makes the point contained at the bottom of page 2 of that note in the following terms — 

The Legislative Council has developed its own custom and practice with respect to the permissible 
scope of debate on the Short Title of a Bill. Matters of policy are the subject of the Second Reading 
debate on a Bill — 

Which of course we all know — 

In recent times the debate on the Short Title has been permitted to touch on a variety of issues relating 
to the practical implementation of the Bill, — 

I think the honourable member is inviting me to take note of that because it was about the practical 
implementation and related matters that Hon Ken Travers was just now pursuing in a line of questioning, and so 
this procedural note is relevant. However, that sentence continues with a qualifier — 

so long as the debate does not expand itself into questioning the policy of the Bill and thereby 
effectively becoming another second reading debate. In practice, Current Standing Order 240 is not 
invoked in the consideration of the Short Title. Standing Order 240 provides: 

240: Relevancy of discussion 
Discussion shall be confined to the clause or amendment before the committee. 

My interpretation of these guidance notes—I think this is consistent with everything I have observed the whole 
time I have been in this place—is that the clause 1 debate is free to canvass a variety of issues, and, as to the 
words here, “permitted to touch on a variety of issues relating to the practical implementation of the Bill”, but 
that the detailed pursuit of those matters should be reserved for the clauses that contain those specifics. That is 
consistent with what I said earlier from the chair and I think that is a fair interpretation of that procedural note. 
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I believe it is certainly consistent with the practice of the house. But if the honourable member wants further 
discussion about that, perhaps she can take that up with the President. However, the question is that clause 1 do 
stand as printed.  

Committee Resumed 
Hon DARREN WEST: I have been away for some of this debate on urgent parliamentary business. I want to 
put a couple of points on the record that have been raised with me about clause 1 of the bill.  

Hon Nick Goiran: I bet no-one has raised clause 1 with you.  

Hon DARREN WEST: Members, we need to listen to our electorates. The things that people think are 
important should be raised on their behalf, and that is what I intend to do. I have listened to the very technical 
debate that is above the realms of a relatively new member of the chamber. I want to go right back to the start to 
a very important issue about procedure and the implementation of the short title of the bill. It seems a very, very 
unusual set of circumstances to me that there has been such a long and thorough bureaucratic process over many 
months before this legislation was introduced to Parliament. It is a point that has been raised by other members 
and certainly at other times during the debate and in deliberations on this bill. The Minister for Mental Health 
and government members must agree that it is an unusual set of circumstances for the executive to embark on 
a thorough and exhaustive process. There has been an expression-of-interest process and a full tender process. 
The dates for those tenders have been set. I believe 18 December is a significant date in this process. It seems 
unusual to me that on 3 December, on the last day of parliamentary sitting, we are here well after the designated 
end of the parliamentary day, to pass legislation. In my view that is putting the cart before the horse. The 
executive or the bureaucracy have been well down the track of — 
Hon Jim Chown: What has this got to do with the bill? Get on with it!  
Hon DARREN WEST: It has a lot to do with the bill. Has no-one raised this issue with any government 
members? 
Several members interjected. 
The CHAIR: Order, members! Hon Darren West has the call.  
Hon Nick Goiran: Give me the names! 
Hon DARREN WEST: I think it is a very significant point. I am surprised that nobody has contacted the offices 
of members opposite with concerns because every single electorate —  

Hon Nick Goiran: You can’t say one name because you made it up!  

Hon DARREN WEST: When Hon Nick Goiran gets up to raise his points, I look forward to hearing the names 
of the people who have contacted him. But we certainly have had contact from producers in the 
Agricultural Region. I am sure other members have had contact from producers.  

Hon Jim Chown: What area?  

Hon Nick Goiran: Do you know what we call fabricators?  

Hon DARREN WEST: Hon Nick Goiran talks about fabrication—this whole piece of legislation is just a total 
nonsense!  

Point of Order 

Hon MICHAEL MISCHIN: This is typical of Hon Darren West. He gets up and verbals but he does not 
actually get to the point and cannot stay on the point of the debate, which is clause 1 of the bill. Apart from the 
inaugural sentence, he has not referred to any aspect of the bill, let alone ranging over its clauses, but referred to 
the policy of it and how it got to this house. That is yesterday’s news. He needs to confine himself and put 
a question mark to one of his sentences.  

The CHAIR: I will take this opportunity to state a past ruling in relation to short title debate. I quote from a past 
ruling —  

The short title debate does no more than give members the opportunity to range over the clauses of the 
Bill, foreshadow amendments and indicate, consistent with the policy of the Bill, how its formal content 
may be improved. It is not a vehicle for continuing debate on policy; rather, if members do not wish the 
Bill to proceed, the action they should follow is to vote to defeat clause 1 of the Bill as it stands. 

I also again draw members’ attention to Legislative Council procedural note 1 of 2011, which states — 
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The Legislative Council has developed its own custom and practice with respect to the permissible 
scope of debate on the Short Title of a Bill. Matters of policy are the subject of the Second Reading 
debate on a Bill. In recent times the debate on the Short Title has been permitted to touch on a variety of 
issues relating to the practical implementation of the Bill, so long as the debate does not expand itself 
into questioning the policy of the Bill and thereby effectively becoming another second reading debate.  

There is some need to touch on the clauses of the bill in the contribution that Hon Darren West may wish to 
make in relation to clause 1 of the bill.  

Committee Resumed 

Hon DARREN WEST: Thank you, Madam Chair. I respond to the point of order by saying that it is difficult 
when there is an interjection every five seconds.  

Several members interjected. 

Hon DARREN WEST: Here they go again; interjection after interjection after interjection in a deliberate 
attempt to try to throw off the member who is able to make legitimate points about the process of this bill. I will 
get to my question, if I can do so without the high level of interjection that I have had ever since I got to my feet. 
I know it is getting late and I know it is the last day of the parliamentary sitting year. I know we are here well 
after, for some reason —  

Several members interjected. 

The CHAIR: Order, members! The constant interjections and the heckling are not actually assisting the passage 
of this legislation through the chamber. As members know, members can stand as many times as they like to 
speak; it is not a time-limited debate. The heckling will prolong the passage of the bill.  
Hon DARREN WEST: I will get to the nub of my point. It is a very unusual set of circumstances in my view as 
to why there has been so much activity before the passage of the legislation. It is illustrative of this government 
why we are debating, after the end of the scheduled parliamentary year, legislation that has been in train for 
some time. The sale was announced in August 2014 and here we are, in December 2015, four hours after the end 
of the parliamentary debate. My question is: why are we — 
Hon Michael Mischin: Madam Chair, once again the honourable member cannot seem to understand — 
The CHAIR: Hon Michael Mischin might wait until he gets the call before launching into his point of order.  
Hon Michael Mischin: I am sorry. 

Point of Order 
Hon MICHAEL MISCHIN: Obviously the member cannot understand the standing orders or the rulings of the 
Council—he started again; repeating himself. He is either being deliberately obtuse or it comes naturally, but 
either way it is not consistent with the dignity of this place. He needs to get to the point.  
The CHAIR: As I stated earlier, the constant heckling and interjections do not help a member progress the line 
of argument that they are trying to progress. I think the reason that Hon Darren West has repeated himself is 
because of the constant heckling and interjections. Perhaps if they ceased, Hon Darren West might be able to 
come to the point he is making, noting that he needs to touch on the clauses of the bill in his contribution to 
clause 1. I am sure Hon Darren West is bringing his comments to a conclusion.  

Committee Resumed 
Hon DARREN WEST: Once again, there is an inference that I am doing something wrong.  

Hon Michael Mischin: Rewind; start again!  

Hon DARREN WEST: No—there is an inference that I am doing something wrong by asking questions about 
the legislation when there are clearly many questions and there is a lot of interest in this legislation. I will get to 
the nub of my question. Why is it that so long after the process of this bill started we are here now trying to pass 
this legislation when there has been about 15 months since the sale was announced of this, might I add, publicly 
owned monopoly asset?  

Hon HELEN MORTON: Hon Darren West raised this issue in his second reading contribution, and in his 
comments around the referral of this bill to a committee. In both cases, he was provided with the same 
information, which is that we can do two things at once. We know how to do two things at once. These 
two things can happen concurrently. There is no reason we should not be dealing with the legislation on the one 
hand, and making progress on the other hand, given that it is made absolutely clear to the proponents that the 
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negotiations and the contract of sale et cetera would be based on the legislation, if and when the legislation is 
passed. That information has been provided. Hon Darren West is not asking a question that is specific to the bill. 
He is not asking a question that is within the purview of the clause 1 debate. Therefore, I would ask you, 
Madam Chair, to please pull this line of questioning into line. 

The CHAIR: Minister, I have brought the past rulings in relation to the scope of a clause 1 debate to the 
attention of the chamber on numerous occasions and have sought to guide various members in relation to the 
debate. Likewise, I point out to the minister that members are not required to ask a question during 
Committee of the Whole—it is possible for a member to make a contribution without asking a question.  

Hon DARREN WEST: I must say that I am somewhat confused about this, because during the second reading 
contributions of members, the minister constantly interjected across the chamber to say that we can ask those 
questions in committee. If members read Hansard, they will find that the minister said that on numerous 
occasions. However, now that it is time to ask the very questions that the minister said we could ask in 
committee, the minister is saying that we cannot ask those questions because she brought it up in her second 
reading reply. The minister said that we will deal with some of these issues when we go into committee. 

Point of Order 
Hon LIZ BEHJAT: Madam Chair, the member is probably quite right, in that the minister did say that we 
would get to that in committee. However, that was with regard to matters that relate to specific clauses of the 
bill, not the clause 1 wideranging debate. You have given the member guidance as to what clause 1 is about. 
I understand that the member does not need to ask a question; I am fully cognisant of that also. However, if the 
member has specific questions, he should ask those questions when we get to the relevant clause of the bill, if we 
get past clause 1.  

The CHAIR: That is not a point of order. 

Committee Resumed 
Hon DARREN WEST: Madam Chair, I go back to my question, which I think requires an answer, because we 
could not get an answer during the earlier debate. 

Hon Liz Behjat: You haven’t asked a question. 

Hon DARREN WEST: We are not getting any answers. That is the whole point. That is why we are still here at 
this time of the evening. It is because we cannot get any answers. 

Several members interjected. 

The CHAIR: Order, members! Everyone just needs to take a deep breath and let the temperature in the room go 
down a bit. As I stated earlier, the constant interjections and the heckling are not going to assist the passage of 
this legislation through this chamber.  

Hon DARREN WEST: Thank you, Madam Chair. As I was saying, it is no wonder that some frustration is 
beginning to creep into the house. Not only are we here long after the end of the scheduled sitting day — 

The CHAIR: I point out to Hon Darren West that I have indicated that he needs to focus his contribution on the 
clauses of the bill. I do not think it is helpful to keep repeating the same statement. I think members have 
understood the point that he is making. 

Hon DARREN WEST: Thank you, Madam Chair. I will take your guidance on that point. I will take a different 
tack on what I am seeking to find out. It seems most unusual to me that we would have had a process that is 
almost at completion before we debate the legislation. Can the minister explain how this has come about? 

The CHAIR: Members, I think we should allow the minister to make a decision about whether she wants to 
answer the question, and allow me to chair the chamber; and, if people have difficulty with that, perhaps they 
should take a bit of a stroll and come back and the temperature might go down a bit. Hon Darren West, that 
question has been asked and answered. If you have another question, you are welcome to put it. Otherwise, I will 
move on. We are dealing with clause 1 of the bill, and the question is that clause 1 stand as printed. 

Division 

Question put and a division taken, the Chair (Hon Adele Farina) casting her vote with the noes, with the 
following result — 

Ayes (20) 
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Hon Martin Aldridge Hon Peter Collier Hon Alyssa Hayden Hon Robyn McSweeney 
Hon Liz Behjat Hon Donna Faragher Hon Col Holt Hon Michael Mischin 
Hon Jacqui Boydell Hon Nick Goiran Hon Peter Katsambanis Hon Helen Morton 
Hon Paul Brown Hon Dave Grills Hon Mark Lewis Hon Simon O’Brien 
Hon Jim Chown Hon Nigel Hallett Hon Rick Mazza Hon Phil Edman (Teller) 

Noes (11) 

Hon Robin Chapple Hon Sue Ellery Hon Martin Pritchard Hon Darren West 
Hon Stephen Dawson Hon Adele Farina Hon Sally Talbot Hon Alanna Clohesy (Teller) 
Hon Kate Doust Hon Lynn MacLaren Hon Ken Travers  

            
Pairs 

 Hon Brian Ellis Hon Amber-Jade Sanderson 
 Hon Ken Baston Hon Samantha Rowe 
Clause thus passed.  
Clause 2: Commencement — 
Hon KATE DOUST: This clause has two parts. Could the minister explain why part 6, division 2, and 
part 7 have been held back and will be commenced on a different date? 

Hon HELEN MORTON: It is because they are the transitional provisions. 

Hon KATE DOUST: I do not know how long it will take to get through this bill, but once it has passed, what 
sort of time frame does the government expect for it to be given royal assent? In some cases, it can take up to 
a couple of weeks, but I know that last week, when we dealt with the Bell group legislation, it was probably the 
most expeditious royal assent provided to a bill I have ever seen. I wonder whether this bill will also be shuffled 
off to the Governor on the same day we pass it? 

Hon HELEN MORTON: As the member knows, the time frames have been outlined and discussed already, 
which will give the member a sense of the urgency by which the government will pursue this. Whatever 
opportunity the government has to get this to royal assent as soon as possible will be taken. 

Hon KATE DOUST: I assume the Governor will be available on Sunday for signing. 

Clause put passed. 
Clause 3: Terms used — 
Hon MARTIN PRITCHARD: I wonder, given the discussion we had earlier, whether the minister would mind 
giving me an example of a public market other than the one we are talking about that is within the specified area. 

Hon HELEN MORTON: We do not know of one that operates in the metropolitan area at the moment. 
However, Hon Jacqui Boydell mentioned that something similar operates in the Carnarvon area. 

Hon Jacqui Boydell interjected. 

Hon HELEN MORTON: I am not sure whether that is the same or similar. This is the Perth market and I am 
told that Market City is the only fresh produce wholesale trading facility in Western Australia. 

Hon SALLY TALBOT: I have not drafted an amendment, but I wonder whether the minister would signal 
whether she would be prepared to contemplate it. We had a considerable discussion about mushrooms. 

The CHAIR: I know Hon Sally Talbot is having problems with her voice but it is difficult to hear her, so it 
would be helpful if she could try to speak into the microphone. 

Hon SALLY TALBOT: We have had considerable discussion about mushrooms and I do not want to prolong 
that, but would it not be sensible to amend the definition of produce so that it said “fruit, vegetables and 
mushrooms” or “… and fungi”? 

Several members interjected. 

Hon SALLY TALBOT: I am serious. 

Hon HELEN MORTON: I know the member is—that is what is so funny! The government has indicated that, 
if necessary, if people are not able to use common understanding of what fruit and veggies are, it would itemise 
the other items in the regulations. 
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Several members interjected. 

The CHAIR: Order, members! If members want to make a comment, they need to seek the call. 

Hon PETER KATSAMBANIS: Since we are on clause 3 and we are talking about the definition of produce, 
which includes fruit and vegetables obviously, I seek from the minister whether the definition encompasses 
illegally grown vegetables. I ask that specifically because we have had a lot of publicity recently about the illegal 
growing of potatoes. Would illegally grown potatoes, outside of the existing North Korean–style potato quota, be 
able to be sold at these markets? 

Several members interjected. 

The CHAIR: Order, members! If you want to make a comment, seek the call. 

Hon HELEN MORTON: I am advised that it will be illegal to sell illegal products. 

Hon PETER KATSAMBANIS: As a follow-up question to the minister, does that differ from the situation 
today? Are there any illegally grown potatoes that are sold through these markets? 

Hon HELEN MORTON: The honest truth is that I have absolutely no idea. 

Hon PETER KATSAMBANIS: I hope there are! 

Hon KEN TRAVERS: I congratulate Hon Peter Katsambanis for joining Mark McGowan in his campaign to 
end the Potato Marketing Corporation of Western Australia. I am glad to see the Liberal Party finally getting on 
board—welcome to the modern world! I am still not sure exactly what the Liberal Party policy is. 

The minister keeps saying that if there is a problem and if fungi are not covered, they will be able to be covered 
by regulation. By way of interjection, the minister stated that clause 41 is the regulation-making power. Can the 
minister explain how clause 41 gives the minister the power to override what is in the substantive act? 

Hon HELEN MORTON: The honourable member was obviously referring to something I said about clause 41. 
The power for the regulations is at clause 37. Clause 37(1) states — 

In this section — 

specified means specified or described in the regulations. 

Hon Ken Travers: Is the minister sure?  

Hon HELEN MORTON: I am not sure why the member is confused. Under part 5, which deals with 
miscellaneous matters, clause 41, “Regulations”, states — 

The Governor may make regulations prescribing matters — 

(a) required or permitted to be prescribed by this Act; or 

(b) necessary or convenient to be prescribed for giving effect to this Act. 

If we wanted to vary the produce that would be prescribed, clause 37, which is the clause that I referred the 
member to, provides that it can be prescribed in the regulations. The combination of those miscellaneous matters 
and the issues about restrictions would cover that. 

Hon KEN TRAVERS: Clause 37 deals with the monopoly power. If Hon Peter Katsambanis is worried about 
issues around the monopoly of potatoes, he might want to follow closely the monopoly that will be created under 
this legislation. 

Hon Peter Katsambanis: We haven’t got to clause 37 yet. 

Hon KEN TRAVERS: No. The minister is saying that the monopoly can certainly be expanded. I am trying to 
find the clause that relates to what can be — 

Hon Helen Morton: In regulations? 

Hon KEN TRAVERS: No—what can be sold in the central trading area. My recollection is that it refers to 
general produce. That is why the definition of “produce” is so important. The issue is not about the monopoly 
power; it is about what can or cannot be sold in the central trading area of the market. That is where the 
definition of “produce” in clause 3 becomes so important. 

Hon Helen Morton: That is right, and if we want to make regulations around that, we can do so under clause 41. 
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Hon KEN TRAVERS: But not in terms of the restrictions on what can happen in the central trading area. 

The DEPUTY CHAIR (Hon Liz Behjat): I think the member is referring to clause 15 and the central trading 
area. 

Hon KEN TRAVERS: I am just trying to find it now. 

Hon HELEN MORTON: I think I am clear now on what the member is after. The earlier discussion about 
clause 37 was around mushrooms and whether somebody else could set up a wholesale mushroom farm. That 
was the conversation that took place then. The member is subsequently asking me whether there is a regulation-
making power to expand the definition of “produce”. I am advised that there is no regulation-making power 
specifically for that process, but certainly there is for the process that was asked about by Hon Martin Pritchard. 

Hon DARREN WEST: Paragraph (a) of the definition of “dispose of” in clause 3 states that it includes “to sell 
or lease the market asset”. I presume that that is included in the legislation because the government has plans for 
either. Can the minister tell us whether the government intends to sell or lease the asset? 

Hon HELEN MORTON: Once again, we have been through all of this. I am not sure whether the member was 
in the chamber when it occurred, but I encourage him to stay in the chamber and listen so that I do not have to 
repeat everything. I have indicated quite clearly to everybody who is paying attention that the option is there to 
dispose of an asset in a variety of ways. There might be a flexible arrangement of selling or leasing or acquiring 
or whatever else. 

Hon DARREN WEST: Can the minister give us a circumstance in which the government may lease the asset 
rather than sell the asset? 

Hon HELEN MORTON: The simplest example is if the government were to consider a 99-year lease. 

Hon KEN TRAVERS: Paragraph (b) of the definition of “market asset” states — 

the whole or any part of a business carried on by, or any asset or liability owned by or managed on 
behalf of the Authority, a corporate vehicle or the State by, a corporate vehicle; or 

I think the Perth Market Authority carries around $40 million in debt. When the sale goes through, is the plan to 
sell the market entity as a going concern and to have the debt taken over by the new entity or is it intended for it 
to be sold and the state to use that money to pay out the $40 million in debt? 

Hon HELEN MORTON: It will be debt free. 

Hon KEN TRAVERS: If that is the case, can the minister explain to us what other liabilities the authority has 
that make this clause necessary? 

Hon HELEN MORTON: The Perth Market Authority will be sold with all its assets and liabilities. Some of the 
liabilities could be contractual liabilities or bills; for example, if someone put in a bill for a pest-control 
mechanism or something of that nature, that would be a liability that would be picked up. 

Hon MARTIN PRITCHARD: Can I confirm—I think I read it in the report—that the Perth Market Authority 
has a $39 million loan or debt that it is repaying? 

The DEPUTY CHAIR: We have just been talking about that. 

Hon MARTIN PRITCHARD: Sorry. 

Hon KEN TRAVERS: Will the figure of $120 million in proceeds from the sale be net of debt or will that be 
the actual sale price and then the $40 million of debt will need to be taken off that? 

Hon HELEN MORTON: I will not refer to any sale price, so I will not go down that track, except to say that 
the sale price will be the gross sale price. 

Hon DARREN WEST: Further on that point, is there a minimum sale price? Does the government have 
a minimum price, at which point it will take another option? Is there a reserve price, so to speak? Is there 
a guaranteed minimum price that taxpayers can expect from the sale of this asset? 

Hon HELEN MORTON: No, there is no reserve price, but, as I have said to the member before, the 
government can choose or not choose to take any of the proponents’ proposals that are put in. 

Hon KEN TRAVERS: I know that the minister does not want to make mention of it, and I understand that, but 
let us assume that the figure of $120 million quoted in the media is accurate. It is pretty important to know 
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whether we need to include a reserve price in the contract of sale. The annual report of the 
Perth Market Authority lists its total assets in 2014–15 as $210 million. From memory, the vast majority of that 
amount comprises the land and a smaller amount comprises buildings and other assets. My recollection is that 
about $170 million of it is in the land. Total liabilities are $44 million. I think there is a loan of about $40 million 
through the Western Australian Treasury Corporation. On that basis, we could net off the land at around the 
$140 million mark. I have seen speculation in the media of $120 million. 

Hon Brian Ellis interjected. 

Hon KEN TRAVERS: Members on the other side may not care but I think that we need to be careful about this. 
If a Parliament were ever to consider such a matter, it would be a house of review that considered it. The issue 
I am raising is that if we were to sell the land for $120 million, pay off $40 million of debt and net $80 million 
on an asset carried on the books at the most recent valuation of $180 million, it would be a fire sale. I wonder 
whether we need to put a clause into this bill to prevent the executive going to the market and flogging it off as 
part of a fire sale at well below the last valuation of the asset on the books. Can the minister give me some 
comfort that we will not see a fire sale with the government taking whatever bid it gets and flogging it off at 
below its real long-term value, which is clearly not in the interests of the taxpayers of Western Australia, just so 
that the government can have some extra dollars in next year’s budget to create a facade that somehow it is 
managing the state’s finances? 

Hon HELEN MORTON: I cannot see that this refers to “Terms used” in clause 3. 

Hon KEN TRAVERS: The minister is basically about to sell off an asset. The clause contains a definition for 
“market asset”. We can revisit the issue again at later clauses, but this is as good a clause as any to deal with it. 
Disposal is referred to in clause 9. There are many clauses in which to raise this issue. It may be that we should 
put a question mark in the definitions about whether there should be a minimum price to prevent the executive 
from flogging off a state asset in a fire sale at less than its long-term value. Can the minister give me an 
assurance that we will not see a fire sale and that the government will not flog it off for less than the asset is 
valued in the most recent annual report of the Perth Market Authority? 

The DEPUTY CHAIR (Hon Liz Behjat): Member, clause 3 refers to the definitions used in the bill. I am 
wondering whether that line of questioning may not be better left to clause 9, which refers to the minister’s 
ability to dispose of market assets. 

Hon KEN TRAVERS: The reason I raise it in clause 3 is that although clause 9 refers to the ultimate sale, the 
issue here is around definitions. It is my view that the amendments that we would need to make to achieve the 
outcome that I want, if I cannot get an assurance from the minister at this point, would be amendments to the 
definitions, and clause 3 is the appropriate place to put those amendments. That is why I am seeking from the 
minister those comforts that we do not need to insert a definition in this clause and make further amendments to 
the rest of the bill. Can I get that comfort from the minister that we are not going to sell it? 

Hon Helen Morton interjected. 

The DEPUTY CHAIR: Order! One member at a time, please! 

Hon KEN TRAVERS: Can we get comfort from the minister that the executive will not sell this asset at below 
the valuation in the most recent annual report? 

Hon HELEN MORTON: I am not going to go into that kind of ramble. Consequently, if the member has an 
amendment that he wants to put up, he should put it up. 

Hon Ken Travers: The minister is unable to give the — 

The DEPUTY CHAIR: Member, could you wait until I actually give you the call? I know that you are seeking 
the call constantly, but it is really for Hansard to ensure that we do get an accurate record of who has been asking 
which question. 

Hon KEN TRAVERS: Is it that the minister will not or cannot give me an assurance that the government will 
not sell off this asset in a fire sale at below the valuation in the most recent annual report of the authority? 

Hon HELEN MORTON: As I have indicated, I am not going to participate in an attempt to put any of those 
parameters into the negotiations that will eventually take place with the proponents who are likely to be involved 
in this. The government undertakes that when the proponents’ proposals are being looked at, they will be 
considered and the government will make its decision in the total context of what is being considered. 
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Hon KEN TRAVERS: We will see how we go through the other clauses, but based on what the minister has 
told us today we may need to look at the title of the bill, and when we get to that point to amend it to the 
“Perth Market (Disposal in a Fire Sale) Bill 2015”. 

Hon DARREN WEST: I will push my point through a little in terms of disposal. The minister has told us that 
there is no minimum price. As Hon Ken Travers pointed out, that would constitute a fire sale. When the 
executive of the government of Western Australia is under financial pressure, it will be sold at whatever price the 
market will pay, even if it is below valuation. Can the minister confirm that no work at all has been done in the 
pursuit of a lease? 

Hon HELEN MORTON: As I have indicated, the proponents’ proposals will be considered by government, 
some of which may or may not contain lease components. I am not going to start talking about what is in or what 
is not in likely proponents’ proposals. All I am saying is that if a lease is to be considered, there is provision in 
the bill to enable that to happen. If a sale is being considered, there is provision in the bill to enable that to 
happen. The legislation is enabling legislation for the disposal to take place. The member is asking me about 
what is happening about the disposal right now, and I am not going to go into that. I want to focus on the 
legislation. 

Hon SALLY TALBOT: I want to ask a very good question to follow up on what Hon Darren West was asking, 
because this seems extraordinary to me. The minister is labouring this point, yet another document has come to 
light headed “Perth Market Authority (PMA) Asset Sale Project—Stakeholder Engagement”. The document is 
on the “Government of Western Australia: Department of Treasury: Strategic Projects and Asset Sales” 
letterhead and refers only to a sale. I cannot make sense of the fact that the minister keeps saying that leases were 
put forward as one of the options when they clearly were not. I will ask the minister my question one final time. 
If the government is prepared to consider the lease option, where was that ever conveyed to anybody with the 
slightest interest in pursuing the options for the disposal of the Perth market?  

Hon HELEN MORTON: We have been over this before. 

Hon KATE DOUST: I know that the minister likes to shut things down like that, but this is the first time any 
discussion about leasing has occurred. There was no reference to it in the second reading speech. There is 
obviously no reference to it in the documents provided to us. The minister is talking about it only because we 
raised questions. The questions raised by Hon Darren West and Hon Sally Talbot are quite valid. What sort of 
discussions have the proponents been party to about the option of leasing as opposed to selling? It may very well 
be news to them after tonight that leasing might actually be an option. We are trying to find out what discussions 
have taken place with them, because up until today the government’s language about this whole bill was about 
selling the property. There was no reference at all to leasing until we came into the chamber today. 

Hon HELEN MORTON: We have been through all this before. I am not going to get into what conversations, 
discussions or negotiations have taken place with the relevant proponents. This is not the first time that this 
document has been seen by people. It has been through the other place, and it has sat on the table for the 
necessary amount of time. I say again that the government has not made any secret whatsoever that our 
preference is to sell the Perth market. However, the option is there if the proponents come back with a proposal 
that includes a lease; it was not going to be precluded because a lease was not included in the legislation. There 
is no doubt whatsoever that our preference is to sell, and that is what we will do. 

Hon KEN TRAVERS: I am getting to the point at which I am wondering whether we need to get another ruling 
about the scope of the bill. In the minister’s second reading speech, after moving that the bill be now read 
a second time, she said — 

Following a thorough due diligence process undertaken by the Department of Treasury and supported 
by the lead financial adviser Ernst and Young—also known as EY—and Jones Lang LaSalle, the 
government has decided to sell the assets and operations of the Perth Market Authority, collectively 
referred to as “Market City”. 

Was the minister’s second reading speech incorrect when she said that? Further, the long title of the bill reads — 

An Act to provide for the disposal of the whole or part of any business carried on by, or all or any 
of the assets or liabilities owned by or managed on behalf of the State by, the Perth Market 
Authority, and for related purposes. 

 [24] 



Extract from Hansard 
[COUNCIL — Thursday, 3 December 2015] 

 p9454a-9510a 
Hon Martin Pritchard; Hon Helen Morton; Hon Sue Ellery; Chair; President; Hon Kate Doust; Hon Dr Sally 

Talbot; Hon Paul Brown; Hon Liz Behjat; Deputy Chair; Hon Martin Aldridge; Hon Robin Chapple; Hon Adele 
Farina; Hon Ken Travers; Hon Stephen Dawson; Hon Darren West; Hon Michael Mischin; Hon Peter 

Katsambanis; Hon Alanna Clohesy 

Again, the key word is “disposal”. Leasing is not disposal; it is about temporarily transferring the rights to 
somebody—providing a set of rights under a lease agreement. I am wondering whether we do not need another 
ruling about whether the parts of the clauses that refer to leasing are actually within the scope of the bill, and the 
long title of the bill, or whether we need to get the authority of the house to expand the scope of the bill. 
Madam Deputy Chair, I am not sure whether you or the President would need to give us that ruling about 
whether the provisions in clause 3 that provide for leasing actually come within the scope of the bill. 

The DEPUTY CHAIR: The bill defines “dispose of” in clause 3, which outlines the way in which the market 
asset may be disposed of. That includes to sell or lease the market asset, so it is included within the confines of 
this bill. 

Hon SALLY TALBOT: That is not what the definition states. I am sorry, but the definition reads “to sell” — 

The DEPUTY CHAIR: Are you dissenting from my ruling? 

Hon SALLY TALBOT: — and includes the words “in relation to a market asset”. 

The DEPUTY CHAIR: You are dissenting, from what I just told you was the — 

Hon SALLY TALBOT: I am just seeking further clarification. I can see that paragraph (a), of the definition of 
“dispose of” states “the market asset”, but the line above states “dispose of, in relation to a market asset”. Can 
you reframe your remarks around “a market asset”? 

The DEPUTY CHAIR: If I said “a”, I apologise; it is “the market asset”, which is also clearly defined at 
line 20 on page 3. That is the market asset that is referred to in the definition of “dispose of”. 

Point of Order 

Hon SUE ELLERY: I seek some advice about who can make a ruling on the scope of the bill. My 
understanding is that advice was provided either earlier today or yesterday that only the President can do that. Is 
that not the case? 

The DEPUTY CHAIR (Hon Liz Behjat): I was pointing out the definitions of “dispose of” and “the market 
asset” as they work in this bill, but as to whether they are within the scope of this bill, you are quite right, 
Leader of the Opposition. If you are saying that you think that what the minister is saying is outside the scope of 
the bill because it does not fit into the definition of “dispose of” at lines 8 to 10, and the definition of “market 
asset” at lines 20 to 28, I will leave the chair until the ringing of the bells and seek the advice of the President. Is 
that what you wish me to do? 

Hon SUE ELLERY: I did not raise the original point of order, Hon Ken Travers did, and he asked for a ruling. 
You then, I think proceeded to give a ruling, and it appears to me that under that standing order, you are not in a 
position to give that ruling. That is what happened. If Hon Ken Travers still stands by his original point of order, 
then yes you would need to leave the chair until the ringing of the bells. 

Hon KEN TRAVERS: I am seeking a ruling under standing order 122. 

The DEPUTY CHAIR: Thank you. I will leave the chair until the ringing of the bells. 

Sitting suspended from 10.28 to 10.55 pm 

As to Report 

The DEPUTY CHAIR (Hon Liz Behjat): Members, just to remind everybody, we are dealing with Perth 
Market (Disposal) Bill 2015. The question is that I report progress of the bill. 

Question put and passed. 

Report 
Bill reported, without amendment, and the report adopted. 

[The President resumed the chair.] 

Ruling by President 

THE PRESIDENT (Hon Barry House): Members, I have been asked to clarify a ruling, which I will proceed 
to do. Hon Ken Travers has raised a point of order at clause 3 of the Perth Market (Disposal) Bill 2015 as to 
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whether proposed leasing arrangements are beyond the scope and purpose of the bill as set out in its long title. 
Standing order 122(1) states — 

122. Contents of a Bill 
(1) No clause shall be included in any Bill that does not come within its title. 

Clause 3 of the Perth Market (Disposal) Bill 2015 reads in part, relevantly — 

dispose of, in relation to a market asset, includes — 

(a) to sell or lease the market asset; and 

(b) to create and assign an interest in the market asset; 

Hon Ken Travers is concerned that the leasing of a market asset is not contemplated by the long title of the bill. 
The long title of a bill sets out the bill’s scope and purpose, which in this case is — 

… to provide for the disposal of the whole or part of any business carried on by, or all or any of 
the assets or liabilities owned by or managed on behalf of the State by, the 
Perth Market Authority, and for related purposes. 

The definition of “dispose of’ is an enabling provision that facilitates the minister utilising the widest possible 
range of contractual vehicles and arrangements to give effect to the act. As I have previously ruled, the disposal 
of businesses and assets may be undertaken through a wide variety of mechanisms, including but not limited to, 
the use of leases. I am therefore of the view that the matters contained in clause 3 are within the long title of the 
bill. 

On the secondary issue as to whether the Chair of Committees is competent to provide an initial ruling on a point 
of order raised under standing order 122, I rule that the Chair is so competent. In making such rulings, I would 
expect the Chair to allow the minister in question to respond to the point of order.  

Committee Resumed 

Hon KATE DOUST: Having listened to the President’s ruling, I come back to the bill’s definition of 
“dispose of” and the reference to selling or leasing the market asset. Given that we had a discussion earlier about 
the government’s consistent intentions around the selling of public assets to fund its fiscal problems, and that up 
until tonight we had not had any real discussion around the potential for leasing, I would have thought it would 
provide more clarity for any potential new owner or interested party for the definition in this bill of “dispose of” 
to be “to sell the market asset”, because that is really what the government’s intention is. It has certainly not been 
out in the public arena at all talking about the option of leasing. Although it probably would be preferable to the 
Western Australian community for the government to move down the path of a long-term lease arrangement 
rather than selling this public asset, given the direction it actually wants to go in, it would be a far better option if 
we were to provide that clarity in the bill by amending the definition of “dispose of”. I move — 

On page 3, line 9 — To delete the words — 

or lease 

Hon HELEN MORTON: Despite it being on a nice little piece of green sticky paper, it was actually very, very 
straightforward. The government will not support this amendment. As I have indicated right from the start, the 
government has made its intention as clear as possible: it intends to sell Perth market. Nevertheless, the 
opportunity for some part of it to be leased or the flexibility around the various arrangements that could apply 
coming back from the proponents need to be covered off in the bill so that the bill can accommodate any of those 
arrangements that might occur. The government will not support the deletion of the words “or lease”.  

The CHAIR: Members, I am just waiting for the wording of the amendment to make its way back.  

Division 

Amendment put and a division taken, the Chair (Hon Adele Farina) casting her vote with the ayes, with the 
following result — 
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Ayes (11) 

Hon Robin Chapple Hon Sue Ellery Hon Martin Pritchard Hon Darren West 
Hon Stephen Dawson Hon Adele Farina Hon Sally Talbot Hon Alanna Clohesy (Teller) 
Hon Kate Doust Hon Lynn MacLaren Hon Ken Travers  
 

Noes (19) 

Hon Martin Aldridge Hon Peter Collier Hon Nigel Hallett Hon Michael Mischin 
Hon Liz Behjat Hon Brian Ellis Hon Alyssa Hayden Hon Helen Morton 
Hon Jacqui Boydell Hon Donna Faragher Hon Col Holt Hon Simon O’Brien 
Hon Paul Brown Hon Nick Goiran Hon Mark Lewis Hon Phil Edman (Teller) 
Hon Jim Chown Hon Dave Grills Hon Rick Mazza  

            
Pairs 

 Hon Amber-Jade Sanderson Hon Ken Baston 
 Hon Samantha Rowe Hon Peter Katsambanis 

Amendment thus negatived. 

Clause put and passed. 

Clause 4: Purposes of section 9 disposal — 

Hon SALLY TALBOT: I will not take long on this five-line clause.  

The CHAIR: Order, members; Hon Sally Talbot has the call. 

Hon SALLY TALBOT: I am interested in knowing how the minister — 

Several members interjected. 

The CHAIR: Order, members! I cannot hear Hon Sally Talbot, and I am sure Hansard is struggling as well.  

Hon SALLY TALBOT: Could the minister provide us with a precise definition of the difference between 
“effecting or facilitating” in paragraph (a), and “ancillary or incidental to, or consequential on” in paragraph (b)? 
I would like to know the difference between “ancillary”, “incidental” and “consequential”.  

Several members interjected. 

The CHAIR: Order, members. I am confident Hon Sally Talbot directed that question to the minister. It is not 
a general debate.  

Hon HELEN MORTON: Without the assistance of Google in front of me or another form of dictionary, “the 
purpose of effecting” means actually making it happen and “facilitating” means assisting the section 9 disposal 
to happen. “Any purpose ancillary” in paragraph (b) means other things, “incidental” means other things to 
a degree, and “consequential” means things that are consequential upon.  

Clause put and passed. 

Clause 5: Things on land — 
Hon KATE DOUST: I was intrigued to see the words “Things on land” in the heading of this clause. I note that 
reference is made to it again in the next clause. Given that this chamber has had extended debate in other bills 
about the definition of “thing” or “things”, I was wondering whether the minister could please — 

Hon Paul Brown interjected. 

Hon KATE DOUST: Sorry, what were you mumbling?  

Hon Paul Brown interjected. 

The CHAIR: Order, members!  

Hon KATE DOUST: I was wondering whether the minister could provide to the chamber, in this circumstance 
in this bill, a definition of “things”?  

Hon HELEN MORTON: “Things on land” refers to things—items; anything. We have had this before—things! 
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[Interruption from the gallery.]  

The CHAIR: Order, members! Will the minister please resume her seat. Would the people in the gallery please 
resume their seats. You are not permitted to stand in the gallery and wave items about. Although we welcome 
your participation, you need to resume your seats.  

[Interruption from the gallery.] 

The CHAIR: Order, members. I ask the security guard to escort the members of the public from the gallery.  

Let us make an effort to resume consideration of the matters currently before the chamber. If I recall correctly, 
we are dealing with clause 5. 

Hon KATE DOUST: It was not my intention, Madam Chair, when I asked that question to get people excited. 
I must say that the minister’s response perhaps does not provide me with enough information; I thought it was 
trite. When I asked the minister to provide the definition of “things” as it applies to this bill, she referred to 
“items”. Can the minister give a clearer example of what that would be in terms of the Perth Market City 
environment?  

Hon HELEN MORTON: It is actually really difficult to know how people do not understand what a “thing” is. 
A thing can be anything. I will give a couple of examples, and if the member has some others that she would like 
clarified whether they are a thing or not, she may raise it. A thing could be a building, a chattel, a pipe — 

Hon Simon O’Brien: A fungus. 

Hon HELEN MORTON: A fungus. 

Hon Nick Goiran: An inanimate material. 

Hon HELEN MORTON: An inanimate material. It really seems to me that most people — 

Several members interjected. 

The CHAIR: Order, members! This is not general participation or a charades exercise, or something like that. 
A question was asked of the minister. The minister has the call and I want to hear only from the minister.  

Hon HELEN MORTON: Madam Chair, I think I have answered the question.  

Hon MARTIN PRITCHARD: Could the minister give me some guidance about whether there is any limitation 
on “on, in, over or under”?  

Hon HELEN MORTON: No. What I am saying is: there is no limitation. I am not saying no, I am not 
answering the question. No—there is no limitation.  

Hon DARREN WEST: The clause commences, “A reference in this Act to a thing”, yet the minister gave us 
many examples of “thing”. Would it be true that this bill should read the plural of “thing”, “things”; there would 
be more than one thing on the land? If there is more than one, should the clause not read “things”?  

Hon HELEN MORTON: It does. I am really sorry; if the member would cast his eye to the bold print at the 
beginning of the clause, it says “Things on land”.  

Hon Darren West: Yes, it does, but within the clause it says “thing”. 

Clause put and passed. 

Clauses 6 and 7 put and passed. 
Clause 8: Disposal of market assets authorised —  
Hon SUE ELLERY: Clause 8 relates to the market assets being able to be disposed of, as long as an order is 
made under section 9. Subclause (2) also goes to that. Does the Perth Market Authority own or manage any 
assets that are outside of that 51-hectare block? Within that 51 hectares there would probably be equipment as 
well as buildings and all of those sorts of things, but is there anything else? Does the authority own any other 
land or are there any other assets that are outside the boundaries of the 51 hectares?  

Hon HELEN MORTON: My advice is that there is not. There is not anything. It is just those two pieces of land 
and everything on it, under it and in it.  

Hon Ken Travers: All those things.  

Hon HELEN MORTON: All those things.  
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Hon SUE ELLERY: I want to establish whether we are selling something more than we think we are selling. 
Do we know whether there is anything under? 

Hon Helen Morton: There are pipes, for example.  

Hon SUE ELLERY: Other than manufactured things that have been put there, do we have any information 
about anything else under?  

Hon Helen Morton: Do you mean like gold? 

Hon SUE ELLERY: Are we sitting on a mine; I do not know?  

The CHAIR: I think that would be excluded under the Mining Act!  

Hon HELEN MORTON: Is that a serious question?  

Hon Sue Ellery: I want to be clear why the bill would have a phrase such as “under”? Does the minister know 
that there is something under there, other than what one would normally expect to find under a building?  

Hon Peter Katsambanis: Like growing potatoes! 

Hon SUE ELLERY: It could be. 

Hon HELEN MORTON: It is there to ensure that it picks up those items that we know are there, such as the 
pipes et cetera that are part of the asset of the facility.  

Hon KEN TRAVERS: Does the Perth Market Authority own any intellectual property that will be able to be 
sold under clause 8?  

Hon HELEN MORTON: Yes, it does. It owns some websites, for example. That would be part of the asset. 

Hon KEN TRAVERS: Do we have any idea of the scope of the intellectual property that the authority owns? 

Hon HELEN MORTON: Yes, we do. It is not significant. I know that the member’s next question will be can 
I tell him what it is, so he will have to wait a while for that information if that is his next question. 

Hon KEN TRAVERS: I know that the minister can multitask, so I will keep the debate going while the minister 
looks for the answer. An important issue that will affect the tenants at the Perth market is the market pricing data 
and who will have control of that data after the sale. Does the Perth Market Authority own the market pricing 
data; and, if the authority does own that data, is it intended that that data will be sold as part of the overall sale, 
or will there be an opportunity for someone other than the purchaser of the land to purchase that intellectual 
property? Once the minister has answered that question, I am happy to have a debate about the importance of 
potentially separating those two out. 

Hon HELEN MORTON: The Chamber of Fruit and Vegetable Industries in Western Australia collects that 
data. 

Hon Ken Travers: Who owns it? 

Hon HELEN MORTON: It is owned by the chamber. 

Hon KEN TRAVERS: The chamber owns that data. I know that the minister does not want to talk about who 
the successful tenderer might be. If the successful purchaser is not the chamber, will the chamber still have the 
right to collect that data, or will the right to collect that data transfer to the owner? The right to collect that data is 
given by the Perth Market Authority. Will the purchaser be given that right, or will the chamber continue to have 
a right to collect that data? 

Hon HELEN MORTON: It is understood that the chamber collects that information from its members. That 
data is not collected by the Perth Market Authority, so the members will still be able to provide that information 
to the chamber.  

Hon KEN TRAVERS: My understanding is that the Perth Market Authority funds the collection of that data by 
the chamber. Will it be a requirement that the purchaser continue to fund the collection of that data, or will the 
chamber be required to fund the collection of that data? The minister has still not answered my question, which 
is: will the right to collect that data go to the chamber, or will the right to collect that data be held by the 
purchaser, which can then sell the right to collect that data to the chamber or anyone else that it chooses? 

Hon HELEN MORTON: The chamber is not part of the Perth Market Authority. It is a member group. 

Hon Ken Travers: I understand that. 
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Hon HELEN MORTON: The members will be able to continue to provide information to the chamber. I do not 
see anything in the sale documents that will prevent that. The second part of the member’s question was: is the 
chamber funded by the Perth Market Authority to collect the data? I do not have information about whether the 
chamber’s operations are subsidised, facilitated or assisted by some financial contribution made by the 
Perth Market Authority. As I have said, the chamber comprises the individual members of the chamber. 
Therefore, I do not think the sale is likely to have an impact on any of the aspects that the member has raised. 

Hon KEN TRAVERS: My understanding is that the data is collected by the chamber, and it is funded by the 
Perth Market Authority. Therefore, I think it is fair to say, unless the minister corrects me, that under this bill, 
there is no provision to require the purchaser to continue to fund the collection of that data.  

Point of Order 

Hon PETER KATSAMBANIS: Madam Chair, I have been listening with great interest to this part of the 
debate. We are debating clause 8, which is headed “Disposal of market assets authorised”. During this debate, 
we have discovered that the data is not an asset of the market. 

Hon Ken Travers interjected. 

Hon PETER KATSAMBANIS: Let me finish my point of order. Hon Ken Travers is seeking to discover who 
may fund the collection of data—which the authority does not own—after the sale of the market. That is clearly 
not within the constraints or limits of clause 8. I seek, Madam Chair, that you either bring the member back to 
clause 8 or rule this part of the questioning out of order. 

The CHAIR: The member is trying to ascertain the scope of the assets owned by the Perth Market Authority, 
and is pursuing a line of questioning about intellectual property and who owns that intellectual property. I think 
that line of questioning is totally within the scope of the clause.  

Committee Resumed 

Hon KEN TRAVERS: Madam Chair — 

Hon Peter Katsambanis interjected. 

Hon KEN TRAVERS: Sorry. Did Hon Peter Katsambanis want to dissent from the Chair’s ruling? 

Hon Peter Katsambanis: No. 

Several members interjected. 

The CHAIR: Order, members! 

Hon HELEN MORTON: Given the follow-on from the comments by Hon Peter Katsambanis, I have actually 
indicated that the chamber owns that data, not the authority. 

Hon Ken Travers: Are you sure about that? 

Hon HELEN MORTON: Therefore, it is outside the scope of the disposal of assets. 

The CHAIR: Minister, it was my understanding that you indicated that you were not aware of whether the 
authority funds the collection of that data by the chamber.  

Hon HELEN MORTON: I was saying who owned it. 

Hon KEN TRAVERS: Is the minister confident that the data is owned by the chamber? 

Hon HELEN MORTON: Yes. 

Hon KEN TRAVERS: My understanding is that there is an agreement between the Perth Market Authority and 
the chamber regarding that data.  

Hon Helen Morton: The collection of it? 

Hon KEN TRAVERS: Yes. 

Hon Helen Morton: But that is not who owns it. 

Hon KEN TRAVERS: No. I understand that once the data has been collected as a result of the agreement with 
the Perth Market Authority, that data is then owned by the chamber. What I am trying to understand—hopefully 
the minister can assist us in this—is who owns the right to collect that data. Can the minister give an absolute 
assurance to the chamber today that there will be no impediment to the chamber being able to continue to collect 

 [30] 



Extract from Hansard 
[COUNCIL — Thursday, 3 December 2015] 

 p9454a-9510a 
Hon Martin Pritchard; Hon Helen Morton; Hon Sue Ellery; Chair; President; Hon Kate Doust; Hon Dr Sally 

Talbot; Hon Paul Brown; Hon Liz Behjat; Deputy Chair; Hon Martin Aldridge; Hon Robin Chapple; Hon Adele 
Farina; Hon Ken Travers; Hon Stephen Dawson; Hon Darren West; Hon Michael Mischin; Hon Peter 

Katsambanis; Hon Alanna Clohesy 

that data, and that the purchaser will not in any way be able to prevent the chamber from continuing to collect 
that data or require the chamber to pay a licence fee in order to be allowed to collect that data? 

Hon HELEN MORTON: I have already indicated that the Chamber of Fruit and Vegetable Industries in 
Western Australia is independent of the Perth Market Authority. If the authority, as is being suggested—I do not 
know whether it does or not—makes some financial contribution towards the exercise of collecting that data, it is 
done between the PMA and the chamber, but the chamber owns that information and collects it from its 
members, not from the authority. It is not an asset of the authority.  

Hon KEN TRAVERS: I will finish off on this point just to make sure I have got it right. Can the minister 
confirm that nothing in this bill will ensure that the new owner of the Perth market will continue to fund the 
collection of that data and that that will now be the responsibility of the chamber? That is the first issue I want to 
clarify. The second issue I want to clarify is that there will be no impediment—I want a very clear statement—
that there is nothing to prevent the chamber from continuing to collect that data.  

Hon HELEN MORTON: The chamber will be the body that continues to be responsible for collecting the data. 
If there is any payment—I do not know the extent of the assistance or support that is currently being provided by 
the authority to the chamber—that will not continue once the authority is sold, but it could be renegotiated with 
the new owner. There is nothing in any of the legal documents that stipulate that particular assistance, or 
whatever it is that the member is referring to, but it is the responsibility of the chamber to continue to collect that 
data and it will continue to collect it from the members. I am also told that if by some chance there is some kind 
of contractual arrangement between the Perth Market Authority and the chamber—I am are not sure there is; it 
may implied, real or whatever—if it was so desired, it could be transferrable through the contract of sale. It is not 
something we are aware of at the moment.  

Hon KEN TRAVERS: Ultimately, this issue will come into play with the sale, and I am sure members who 
have fruit and veggie growers in their electorate would understand the importance of this data. I understand that 
the current situation is that the Perth Market Authority funds the collection of the data, the Chamber of Fruit and 
Vegetable Industries of WA collects the data, and then the data is made freely available to growers.  

Hon Helen Morton: Nothing will change.  

Hon KEN TRAVERS: I do not know how the minister can jump in and make the claim that nothing will change 
when she says she does not know all the contractual arrangements. I am looking for a commitment from the 
government that it will guarantee that that data will continue to be made freely available to the growers. That 
data is fundamental to growers, and I would have thought that if members had spoken to growers in their 
electorate they would know their feelings if that data were to be cut off. During the second reading debate 
members referred to the history of the markets and the friction there had been between growers, operators, 
wholesalers and agents. One of the things that has reduced that friction is the free availability of that data. This 
bill allows for the sale of the assets, which is fine, and that is the scope of the bill, but it is not unreasonable for 
us to either amend the bill or to get guarantees from the government that important issues, such as the data, will 
be freely available to growers. Will the minister give that commitment; and, if she cannot give that commitment 
tonight, will she go away and talk to the Treasurer about making sure that, as part of the sale process, there is 
some arrangement within the contract to ensure that data is still collected and made freely available to growers?  

Hon HELEN MORTON: Nothing in this legislation binds the chamber in any way to do anything. There is no 
way, through this legislation, that we can bind the chamber to continue doing something if it did not want to 
continue doing it, for example. There is no way in this legislation that we can bind the chamber to do anything. 
However, as I have said before, there may be some arrangement between the Perth Market Authority to facilitate 
the availability of that information to growers et cetera—for example, I believe the data is published on the PMA 
website as a means of making that information freely available to growers. Nevertheless, the chamber has the 
responsibility of making sure that this information is available to growers and it would be an option for the new 
owner to continue to make that information available on its website if that was desired by the chamber. I cannot 
stand here and say that I am going to require the chamber to make that information available to growers in any 
particular way. They might want to do it in a different way; they might have views of their own about how they 
do it. We cannot bind the chamber to anything in particular as a result of this bill.  

Hon KEN TRAVERS: In fact, we can probably do whatever we like with this bill in terms of the scope we have 
been given, if it relates to the disposal of the asset. More importantly, we know that can definitely do it, because 
the minister has spent a lot of time tonight giving us guarantees and assurances of what will be contained within 
the sale contract, such as a whole range of issues about electricity pricing. Hon Sally Talbot knows there are 
eight issues, including 20 per cent floor space, land tax and rules for two years. There is nothing to stop the 
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government, as part of the sale process, ensuring that the purchaser is required under the contract of sale to 
continue to provide the same support to the chamber to collect that data, conditional on the chamber making it 
freely available to the growers. There is nothing to stop the minister doing that. The minister is suddenly 
suggesting that we cannot bind the Chamber of Fruit and Vegetable Industries of WA. Firstly, I do not agree 
with that, but I am not asking the minister to do that. I am asking the minister to ensure, as part of the asset 
disposal sale that is provided for under clause 8, the clause we are dealing with, that the minister goes back to the 
Treasurer and asks: “Can we put in the sale contract a provision that requires the purchaser to continue to support 
the collection of that data?” I accept that the minister does not know what arrangement there is for that, but I ask 
her to take me on face value that the PMA helps to fund the collection of that data. I am asking the minister to go 
to the Treasurer and ask him to ensure that the sale contract provides that the purchaser is required to provide the 
same sort of support that the PMA currently provides to make sure that data is collected and made freely 
available to growers. I do not think that is too much to ask. That is what I am asking the minister to do.  
Hon HELEN MORTON: Again, we cannot compel the Chamber of Fruit and Vegetable Industries in 
Western Australia to do anything. However, the advisers have indicated that they are willing to take back to the 
Treasurer the notion that this thing may occur; and, if it does, it is a possibility that it could be incorporated into 
the sale of contract. However, that does not guarantee that it will be. I am just saying that the guarantee that the 
member is being given tonight by me and the advisers is that it will be raised with the Treasurer. 
Hon KEN TRAVERS: I thank the minister. I think it would help the process of this sale if the Treasurer could 
reassure growers that the current arrangements will stay in place with the new purchaser. 
My understanding—again, I am happy for the minister to correct me if I am wrong—is that the tenants are 
required to provide that data as part of their tenancy. Will the purchaser be required to ensure that, as part of any 
tenancy agreements, the tenants are required to provide that data as part of the process of ensuring that growers 
have access to it? 

Hon HELEN MORTON: There is nothing in the legislation or the contract of sale. There is nothing that we can 
do to bind the tenants to do something. Nevertheless, I am assured that, again, this matter can be taken to the 
Treasurer and raised with Treasury in the context of how that can be facilitated if it is an issue and it needs to be 
considered. 

Hon KATE DOUST: I know that the minister will have that discussion with the Treasurer, but we had an earlier 
discussion about the site rules. I wonder whether something could be incorporated into the site rules to ensure 
that the information continues to be provided and collated. I am trying to think of another vehicle that might be 
appropriate to use to ensure that there is a continuation of that service. 

Hon HELEN MORTON: There is nothing to do with this in the existing by-laws and nothing is proposed in the 
site rules. The advice I am getting at the moment is that it was a preference of growers to provide that 
information directly to the chamber without the market being involved, because they wanted to ensure the 
accuracy, confidentiality and everything else that goes with it in getting that information to the chamber 
unfettered in any way. Once again, all I can say is that this matter will be raised with the Treasurer to see 
whether this can be facilitated in the discussions and negotiations that take place, but that is about as far as we 
can go with this. 

Hon KEN TRAVERS: I do not disagree with the minister; I do not think it is in the current by-laws. My 
understanding is that there is plenty in the pre-2009 by-laws and what we have seen evolve over a period is the 
system that is currently in place whereby the data is collected. The Perth Market Authority has an interest for the 
common good and it has a board that has representatives from all the players, and it can work with the tenants 
on-site to ensure that even though it is not formally put into the by-laws or a formal ruling as such, there is an 
expectation that they will need to do that, otherwise there will be by-laws, because there is the capacity to do it. 
The danger that occurs with a sale such as this under clause 8 is that the new owner could say, “I don’t give a — 

Hon Helen Morton: You were going to say “a rat’s”.  

Hon KEN TRAVERS: I was about to say that the new owner could say, “I don’t care about that. It’s not my 
core business, so I’m getting out of it”, and the whole system would unravel and we would go back to that point 
at which there was real tension between the growers and the agents and there was not good transparency around 
the whole marketplace. Having said that, I think we have covered enough at this point. I appreciate the 
commitment that the minister has given and I hope that the Treasurer will take on board the request. I think it 
could be put into the sale contract to provide certainty and I think we could work with the growers and the 
chamber so that an obligation is built into the sale contract to ensure that that system continues. Unless other 
members want to say anything on that matter, I am happy to move on to the next item. 
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Hon Helen Morton: So we’re still on clause 8. 
Hon KEN TRAVERS: Yes. We are making good process, are we not, minister? 
Hon Nick Goiran: It’s still Thursday. 
Hon KEN TRAVERS: It is still Thursday. It will be Thursday even when it is Friday for us. Unlike the lower 
house, when it had a Friday on a Thursday, we will have a Thursday on a Friday! 
The DEPUTY CHAIR (Hon Simon O’Brien): Order! Gentlemen, let us take it down a degree or two. 
Hon Ken Travers is addressing clause 8. 
Hon KEN TRAVERS: On Thursday. 

The DEPUTY CHAIR: This Thursday! 

Hon KEN TRAVERS: The other intellectual property that the authority owns is the Great Greengrocer 
marketing campaign. What will happen to that? 

Hon HELEN MORTON: That matter has been considered and is under negotiation at the moment, but an 
agreement has been struck with the chamber about the desire for it to go to the Department of Agriculture and 
Food for its involvement, but that has not been finalised yet. 

Hon KEN TRAVERS: I am not sure I completely understood the minister’s answer. I understand that it is under 
negotiation. 

Hon Helen Morton: The Treasurer has recognised it and it is being considered at the moment. 

Hon KEN TRAVERS: And it is under negotiation, but currently the intent is that responsibility for that 
intellectual property is to be transferred to DAFWA. 

Hon Helen Morton: That is the option that is being considered at the moment, yes. 

Hon KEN TRAVERS: If funding is required, who will be responsible for the funding? 

Hon HELEN MORTON: This is a campaign in the third year of a three-year long project, and it is part of the 
discussion and consideration that is taking place at the moment. The member is quite right: if it were to continue 
and there were to be ongoing funding, it would be picked up by DAFWA. 

Hon KEN TRAVERS: I am sorry, if it were to continue? Is it the government’s intent that it will continue, or is 
it subject to getting some royalties for regions money to help the growers in regional WA? I think that is the only 
place where DAFWA gets its funding these days; I am unsure. While I am on my feet, is it the plan to dispose of 
that before or after the market is sold? 

Hon HELEN MORTON: None of these things has been determined yet. As I said, these are matters that are 
currently in discussion at the moment, but no determination has been made yet about any of the things that the 
member has raised. 

Hon DARREN WEST: Sometimes there are unforeseen consequences when disposing of assets. For example, 
underground fuel tanks on an industrial property can cause contamination or there can be buried asbestos. Has 
any assessment been made of the site for these somewhat unwanted assets; and, if there are such problems with 
the site, would they affect the disposal? 

The DEPUTY CHAIR: Minister, is this the best place to address this question? 

Hon HELEN MORTON: I think it is, because we are still referring to the disposal of market assets in clause 8. 
Yes, a detailed analysis has been undertaken. I think three very low-risk items were identified in that process, but 
nothing of any great consequence. 

Hon DARREN WEST: What I am hearing is that the site has been fully cleared and there is no potential issue 
of contamination of the site. 

Hon HELEN MORTON: In anticipation of the next question, I took a little extra time to find out about those 
very low-risk items. The question the member asked was whether we can give a guarantee that it is completely 
clean, or whatever words were used, under these circumstances. The answer is, as I indicated, that there is this 
low-risk issue, which will not give the member the total guarantee he is looking for. Those three items are as 
follows. There is a petrol station on site, so of course there would be fuel tanks and what have you there. A fire 
occurred in 2002 and some of the extinguishing or repellent material or what have you is there, which is 
considered low risk. Across the road there was a rubbish tip, so there is the potential for something having 
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leached into the site but it is not of any great significance. They are the low-risk issues that have been 
considered. The proponents would be aware of them and would have been fully considered in the process. 

Hon DARREN WEST: The minister has just made some revelations of some level of contamination, albeit low 
risk, on the site. I think the minister may have answered my next question in saying there is no reserve price. 
Does the government concede that the presence of these items will potentially reduce the final sale price of the 
market? 

Hon HELEN MORTON: As I indicated, the proponents have been made fully aware of them, and they are of 
such low risk that they are unlikely to have an impact on the price. 

Hon DARREN WEST: Can the minister advise the house which land uses would be unsuitable on a site that 
has this level of contamination? 
Hon HELEN MORTON: It obviously has not stopped the land use that exists there at the moment, which is the 
intent of the bill. The intent is to enable the existing services to continue and expand. If there were to be any 
further consideration about that, it would be determined through the environmental process. 
Hon DARREN WEST: I am trying to get at the very real possibility that 20 years after royal assent of the bill, 
a housing estate could be built on that site. Is this level of contamination at odds with that land use in that time 
frame? 
Hon Helen Morton: What was the last sentence? 
Hon DARREN WEST: Is that residential land use at odds with the contamination as the minister has described 
on this site in that time frame? 

Hon HELEN MORTON: As I indicated, the disclosure to the proponents and the analysis that has been 
undertaken refer only to a “potential”; the reality of it being so has not yet been clarified or determined. As 
a result, there is no likelihood that it will impact on the sale. If the member is asking me whether it has anything 
to do with something hypothetical such as a residential site in 20 years, it is so unlikely that it is almost not worth 
mentioning. Nevertheless, given that the member is suggesting it as a possibility, it would be up to the 
Environmental Protection Authority. 

Hon DARREN WEST: I seem unable to get the clarification I am seeking from the minister on this matter. In 
the way this legislation is drafted and put up and in the way the sale process has been outlined to us, the minister 
said that a housing development on this site in 20 years is highly unlikely. I put it to the minister that it is quite 
a likely scenario, because there is only a 20-year time frame that the site must be used in its current form as 
a market. I put it to the minister that in 21 years, under the very stipulations in this legislation, there could very 
well be a housing development on that site. If that is possible, a housing developer may be interested in buying 
this property. As the minister knows, four of the first five tenderers that came in were property developers, so 
there certainly has been interest from property developers. I presume that property developers would look at 
constructing residential developments, as that is what property developers do. Given all of that, there is a very 
real possibility of a housing development being constructed on the site. I do not think it is an unlikely possibility 
at all, as the minister put it. If the minister wishes it to be unlikely, perhaps we could extend the time frame 
before such a development could be built on the site. Would the minister agree that if there is contamination on 
the site and it would be at odds with a housing or residential development, it would certainly have an impact on 
the price?  

Hon KEN TRAVERS: I just listened to that exchange, but there was one thing I did not get out of it. 
I understand the state has undertaken vendor due diligence, including in the environmental area. The minister 
said some low-risk elements had been identified, but then she used some language that suggested to me that 
perhaps this site has been classified under the Contaminated Sites Act. 

Hon Helen Morton: I said “potentially”. 

Hon KEN TRAVERS: The minister talked about potential. Has the environmental due diligence identified 
anything that requires the site to be recorded under the Contaminated Sites Act? 

Hon HELEN MORTON: Absolutely not. 

Clause put and passed. 

Clause 9: Minister may order disposal of market assets — 
Hon SUE ELLERY: I wonder whether I might seek your guidance, Madam Chair. A number of amendments in 
my name on the supplementary notice paper issue 4 have the same effect of deleting the word “Minister” and 
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inserting instead the word “Treasurer”. We established in the clause 1 debate that in this case the minister is the 
Treasurer, so I do not need to move those amendments. I do not know the mechanism by which I do not move 
those amendments. 

The CHAIR: You just do not move them, and they will fall away. 
Hon KATE DOUST: Clause 9(2) reads — 

An order made under subsection (1) may be in general terms and need not include any details about 
how the disposal is to be effected. 

Can the minister explain what that means? The government may want to dispose of it, in very broad terms, but 
why would no details be included? Is it about not making details public or not providing the detail about how the 
disposal is to happen? 

Hon HELEN MORTON: The order need not include any details about how the disposal is to be effected. It is 
all about the level of nitty-gritty that one needs to get into when it is being published, for example, in the 
Government Gazette. This clause says that it is not necessary to go to the absolute nth degree and cover off every 
little nitty-gritty detail. 

Hon KATE DOUST: I can understand where the minister is going, but it probably goes a bit beyond the nitty-
gritty. I can understand that we would not want to be too pedantic or put too fine detail on it, but this clause says 
that it need not include any detail at all. There must be a need for some level of detail to be provided. 

Hon HELEN MORTON: The disposal order is printed in the Government Gazette, and as a result it will go as 
far as saying that we are disposing of the land or the vehicles or the contracts and all those sorts of things, but it 
does not go beyond that and precisely indicate how it will be effected. 

Hon SUE ELLERY: Clause 9(1) states that the minister may, by order published in the Government Gazette, 
direct the disposal. Paragraph (b) provides for the minister to vary the order, which is understandable, or revoke 
the order. Given that the minister’s second reading speech made it absolutely clear, and the minister has restated 
the position several times during the course of the debate this evening, that the government is absolutely 
determined to sell the market, what contemplation has been given to what would cause the government to revoke 
the order to sell? 

Hon HELEN MORTON: I immediately thought that would happen if we did not get a suitable proponent, but 
that is probably unlikely. A more realistic example would be if the proponent was to require foreign investment 
approval and that was not given. We would then not pursue that sale. We could not pursue that sale, because the 
proponent would not have the finance approved to do it. 

Hon SUE ELLERY: I am not sure that that is a particularly practical example because it would seem to me—
I am not a commercial contract expert—that when a process of seeking expressions of interest is gone through, 
and more than one expression of interest is obtained, it would be extraordinary to revoke the order to sell on the 
basis that the first preferred proponent fell over. 

Hon Helen Morton: There might be a reason that all of them do not meet that requirement. 

Hon SUE ELLERY: Has the government contemplated any other circumstances than the one that the minister 
gave me under which the minister would exercise the option to revoke? Everything the minister has said tonight 
has reinforced that the government is absolutely committed to the sale. It seems to me that the sensible thing for 
the government to do if proponent 1, 2, 3 or 4 fell over would be to go looking for proponent 5, 6 or 7. 

Hon HELEN MORTON: As the member knows, legislation must make it possible for all potential 
eventualities. There is no doubt that our intent is to sell, if we can make sure that the proponent’s proposal stacks 
up and holds up et cetera, but the potential, in the example I gave, for foreign investment approval not to be 
given, or some other circumstance that I cannot even consider right now—Australian Competition and 
Consumer Commission approval is another example I have been given—is very unlikely to happen down the 
line. However, if that were the case and there were two or three proponents and each of them had something that 
precluded the sale from going through, I am of the view that we would seek to start the process again, but we 
might then have to revoke the order before it could restart. 

Hon DARREN WEST: Referring to clause 9(3), and given that we have established under clause 1 that the 
minister and the Treasurer are the same person, can the minister give me an example of when the minister would 
not approve an order under subclause (1)? If the minister cannot make an order under subclause (1) without the 

 [35] 



Extract from Hansard 
[COUNCIL — Thursday, 3 December 2015] 

 p9454a-9510a 
Hon Martin Pritchard; Hon Helen Morton; Hon Sue Ellery; Chair; President; Hon Kate Doust; Hon Dr Sally 

Talbot; Hon Paul Brown; Hon Liz Behjat; Deputy Chair; Hon Martin Aldridge; Hon Robin Chapple; Hon Adele 
Farina; Hon Ken Travers; Hon Stephen Dawson; Hon Darren West; Hon Michael Mischin; Hon Peter 

Katsambanis; Hon Alanna Clohesy 

Treasurer’s approval, can the minister give me an example of a case in which the minister would not approve 
their own order under subclause (1)? 

Hon HELEN MORTON: As we have had this conversation before around the bill having to be a bill that 
enables the minister to potentially be a minister who is not the Treasurer, as it is at the moment, the Treasurer 
and the minister are one and the same person, so it is unlikely that one wearing a different hat, for example, 
would have a different view from the other — 

Hon Darren West interjected 

Hon HELEN MORTON: Exactly, but I have to tell the member something that might be a bit of a concern to 
him. At one stage when I was in opposition the then Minister for Health was also the Attorney General, and the 
Minister for Health was the board and responsible for a number of terrible things that had happened in a hospital 
in terms of the staff and actually had to go and get advice from the Attorney General as to whether the state 
would take responsibility for this, and of course the health minister said, “Yes, we should”, and the 
Attorney General was saying, “No, we shouldn’t”, because he had his various departments and agencies behind 
him, even though it was the same person, giving him advice from the agencies’ perspective, and that would have 
been quite a dilemma for that one and only person to work out what they were doing at any one time, wearing 
both those hats, so those sorts of conflicts do occur. 

Hon DARREN WEST: In a touch of irony, I, too, was receiving information from two sources there for 
a moment. 

Given that this sale is now, as we understand it, to be well underway by 18 December, which is only 15 days 
away, and given that the minister currently is also the Treasurer, this could also be read that the minister could 
not make an order under subclause (1) without the Treasurer’s approval—which, of course, the Treasurer will 
give because the minister is the Treasurer and would approve his own order under subclause (1). Is this clause 
not now superfluous and should it be deleted? 

Hon HELEN MORTON: No, things can change, as the member knows. Let us not forget the example that I just 
gave where, on one hand, there is an asset disposal team wanting to provide advice to the Treasurer, and there 
are other members of Treasury wanting to provide advice to the Treasurer, so the Treasurer would have to take 
advice from both those groups of people and finalise a decision on that basis. Nevertheless, as was adequately 
tweeted by a member on that side, I am not necessarily talking about a reshuffle, but these things do happen. 

Hon MARTIN PRITCHARD: With regard to clause 9(3), does the fact that the minister and the Treasurer are 
the same person constitute a reduction in the checks and balances that were envisaged when the bill was first 
drafted? 

Hon HELEN MORTON: We have actually covered that issue. That was raised by Hon Sue Ellery and the 
answer is no. 

Hon DARREN WEST: Just so I have this clear, clause 9(3) needs to stay in the legislation in case there is 
a cabinet reshuffle? 

Clause put and passed. 

Clause 10: Effecting disposal — 
Hon SUE ELLERY: Clause 10(2) reads — 

An express provision of this Act authorising the establishment of a particular kind of legal entity for the 
purposes of a section 9 disposal does not limit the kinds of legal entity that can be used for those 
purposes. 

Is there an alternative legal entity envisaged that the government has as its preferred option by which it wants to 
give effect to the section 9 order? 

Hon HELEN MORTON: In the sale, effecting the disposal, the government has indicated that it had a possible 
or suggested structure, but it actually left it open for the proponents to come back with their own structure, and 
we wanted to make certain that whatever was settled on could be provided for. 

Hon SUE ELLERY: What was the government’s preferred legal entity structure? 

Hon Helen Morton: Not preferred, suggested. 
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Hon SUE ELLERY: What was it? 

Hon HELEN MORTON: The suggestion that we put out was that there be two corporate vehicles, one a land 
holding company, a land trustee, and the other an operator company. That was based on the specialist tax advice 
that was received by the government in terms of how that could possibly be effected. But I reiterate that the 
proponents are totally free to come back with a structure that is of most suitability to them. Whether they picked 
up on the government’s suggestion or not is almost irrelevant. 

Hon SUE ELLERY: Thanks very much for that; I appreciate the answer, minister. I am not a person with 
a qualification or legal experience in mergers and acquisitions, and I am wondering whether the minister can 
explain to me how the government’s suggested entity was going to work. What was the advantage of disposing 
of the land through a particular vehicle and disposing of the rest of the assets through a different vehicle? 

Hon HELEN MORTON: As I said, it was advice around corporate tax. The suggestion was put together on the 
basis of advice around corporate tax; it was corporate tax–driven. 

Hon SUE ELLERY: Was it for the purposes of reducing the liability for payment? I am not trying to be obtuse; 
I do not understand the reason that model X gives us some kind of tax advantage—is that the point the minister 
is trying to make? Gives who the tax advantage? 

Hon Helen Morton interjected. 

Hon SUE ELLERY: It is tax-efficient for the government—is that the point the minister is making? For the 
record, the minister is shaking her head at me: no. Then is it for the benefit of the proponent? For the purpose of 
Hansard, the minister said “Yep”.  

Hon MARTIN PRITCHARD: I may be reading the clause wrongly, so please advise me, minister, if I am. 
I think this clause refers to the entities it may be received from. I have a question on clause 10(1). The minister 
mentioned some limitations to the transaction regarding what has to be in the contract. Is this the appropriate 
time to raise that? For instance, what the purchaser has to agree to that the minister specified has to be in the 
contract: is that what this clause deals with? 

Hon Sally Talbot: What is non-negotiable. 

Hon HELEN MORTON: I know what Hon Martin Pritchard is referring to; I am trying to work out whether 
this is the right place for him to raise the issue. This clause relates to there being no limitations on the structure 
by which the entity can be made up. I think the area that the member is looking at is about where the non-
negotiables will be considered, and that is nearer to clauses 15 and 16. 

Hon SALLY TALBOT: I have one further point on which I need clarification. Why is clause 10(1) in the 
Perth Market (Disposal) Bill 2015? Why do we need it? 

Hon HELEN MORTON: This clause basically guarantees that nothing else in the bill will prevent how the 
entity can be structured. It would be unfettered by anything else in the bill, enabling that to happen. 

Hon SALLY TALBOT: Minister, if that clause had not been included, what sort of transaction or arrangement 
might have been desired by the proponent that would not have been allowed without this delimiting clause? 

Hon HELEN MORTON: I cannot quite pinpoint where this is, but there is some kind of a view within 
government that somehow or other a government should not enter into any sort of commercial transaction. A lot 
of this came out of the WA Inc time, and there is a collective view that government should not enter into any 
commercial structures or commercial transactions. This clause means that we will not be constrained by those 
concerns in the establishment of determining which structure is best suited to establish this particular entity. 

Hon SALLY TALBOT: So this is the clause to ensure that we can return to WA Inc–type structures? 

Hon STEPHEN DAWSON: Clause 10(5) reads — 

Any of the persons specified in subsection (6) can — 

(a) receive on behalf of the State an allotment and issue of, or otherwise acquire on behalf of the 
State, securities in the company; … 

Why is paragraph (a) included? 

Hon HELEN MORTON: I will provide the member with information that is being sort of coached to me while 
I am providing it. I am told it is very complex and — 
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Hon Stephen Dawson: I am pleased it is, because I am looking at it — 

Hon HELEN MORTON: I do not 100 per cent understand why it is necessary, but the member will draw it out 
of me if we take the time. This structure will be set up for the purposes of facilitating the transaction, and is 
likely to be in place for only one day. The landholdings, for example, might be put into one company and the 
operational aspects will be put into another company. It is likely that the Treasurer or whoever will be the sole 
shareholder of both those companies. It will be sold from that entity to the purchaser; the one share in the 
Treasurer’s name will be sold to the purchaser. The member will ask me why we have to go through that 
rigmarole and why do we not just sell it straight from the existing entity to the new purchaser. I needed to ask 
that question too, and the answer I have is that it is related to tax. 

Hon DARREN WEST: I think that begs the obvious question: will duty be payable on both those transfers? 

Hon HELEN MORTON: Can the member indicate which duty he is referring to? 

Hon DARREN WEST: I refer to any duties, such as, stamp duty or any land transfer duties, because if there 
is — 

Hon Helen Morton: Hang on; we’ll go through them one at a time. What is the next one? 

Hon DARREN WEST: Any other land transfer duty that may be payable, as it is on the transfer of any land. It 
is my understanding that an extra land transfer will be required, so will that require two lots of payment of any 
payable transfer duties? 

Hon HELEN MORTON: I draw the member’s attention to clause 36, “Exemption from State tax”, under part 5, 
“Miscellaneous matters”. Once again, when we get to clause 36, all those issues that the member just raised will 
be covered. 

The CHAIR: Hon Stephen Dawson. 

Hon Helen Morton: He is going to ask me the next level of questioning. 

Hon STEPHEN DAWSON: No, I am not, actually; I am going onto a different tack. Minister, there seem to be 
a few things that we are doing in relation to tax minimisation. Can the minister assure us that none of the 
companies that we will sell to will be based in overseas tax havens? 

Hon HELEN MORTON: Obviously, the government undertakes due diligence on those proposals. A specialist 
tax adviser has provided us with information on the various proponents’ legitimacy. 

Hon Ken Travers: You did not answer his question. 

Hon HELEN MORTON: I thought I had anyway. 

Hon KEN TRAVERS: The minister said the government had specialist tax advisers, but I heard 
Hon Stephen Dawson ask the minister for an assurance that none of the companies that will be established, or the 
vehicles to be established as part of the transfer, will be companies registered in overseas tax havens. Can the 
minister give us an assurance that that will not be the case? 

Hon HELEN MORTON: This clause is around the structure that the government is establishing. I can 
100 per cent assure the member that that structure will not have any overseas tax haven avoidance kind of 
aspects to it. 

Hon STEPHEN DAWSON: Thanks, minister, for those answers. In answering my earlier question, the minister 
said that the process listed in clause 10(5)(a) would be the likely way forward. Is it likely or will that indeed be 
the process? Is that a possible way forward or is that definitely the way forward in how we sell off the 
Perth Market Authority? 

Hon HELEN MORTON: All I can say is that it is possible but it is not the only way or the only option that 
government has. It actually will have to be a respondent to what the bidders come forward with as their 
preference in the way they want their structure established. 

Hon STEPHEN DAWSON: So it is there to give us the choice. It is there to make things easier for us, not 
necessarily that this will be the vehicle that is used? 
Hon Helen Morton: Exactly. 
Clause put and passed. 
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Clause 11: Disposal of land — 
Hon SALLY TALBOT: This clause states — 

The following land can be disposed of under this Act — 
(a) Crown land; 
(b) freehold land owned by the Authority, a corporate vehicle or the State. 

In an earlier answer during debate on clause 1, the minister may have guessed what I was going to ask her when 
we got to this clause. Is there any crown land in the two lots that we are looking at? 
Hon HELEN MORTON: The member is quite correct; her previous question was: is any crown land involved? 
The answer is no. The next question is: why have it in there? That is the advice from parliamentary counsel. 
Hon SALLY TALBOT: I would like a little more detail in that answer. That does not tell me anything at all. 
Remember that the courts may well rely on this committee stage to seek clarification about these things. To say 
it was put there because someone told the minister to does not really help anyone. 
Hon HELEN MORTON: The advice from parliamentary counsel at the time was that it needed to take a belts-
and-braces approach to ensure that this is covered off appropriately. I asked whether it is a possibility that any 
crown land could ever become available within this current transaction. The answer is no, but also that having it 
in there is not an impediment in any way, shape or form. 
Hon KEN TRAVERS: I hear all of that, but I am a great believer that if something can be specified in a bill, it 
should be specified. If the only land that the authority owns is lot 1002 on deposited plan 16227 on certificate of 
title 2129/88 and lot 1004 on plan 16227 on certificate of title 1832/28, why do we not simply say the land that 
can be disposed of is those two specific items of land? Seriously, why are we putting all this extra nonsense in 
the bill? If we know what the land is, let us say that is the land that can be sold. Why are we not doing that? 
Hon HELEN MORTON: I am advised anyway that the drafting convention by parliamentary counsel is to use 
the words that are here. 
Hon KEN TRAVERS: I am sure that I could find plenty of bills that mention deposited plans, but I will not get 
into that. I am aware of a couple of sites, but one in particular the minister might be surprised that I have a keen 
interest in is the site of the future Canning Vale railway station. I want a commitment from the minister that in 
absolutely no way land that is required for the Canning Vale railway station, or construction of the Thornlie–
Cockburn rail extension, will be included in the sale of the Perth Market Authority. I want an assurance that none 
of that land will be transferred into the PMA and I want an assurance that if any land is required by the PTA for 
the construction of that railway station, it will be excluded from this site prior to the sale. 
Hon HELEN MORTON: Is the member being serious or is that a joke? 
Hon KEN TRAVERS: The minister knows my love of trains! Can the minister give me an assurance that she 
will make sure that all the land that adjoins or is part of that site, or any land that is required for the future 
Canning Vale railway station or the building of the Thornlie–Cockburn line, will be taken out of lot 1002, if 
there is any land required, before the sale; and that no land required for the railway station will be added to the 
land before it is sold? 
Hon HELEN MORTON: I give the member a guarantee that it is only the land that is identified in clause 14(1) 
at page 9 of the bill, which states in part — 

Perth market site means the land consisting of all of the following — 
(a) the land described as Lot 1002 on Deposited Plan 16227, Certificate of Title Volume 2129 Folio 88; 
(b) the land described as Lot 1004 on Deposited Plan 16227, Certificate of Title Volume 1832 Folio 28; 

That is the land that is the subject of this bill. 
Hon Stephen Dawson: The only land that could be sold? 
Hon HELEN MORTON: That is the only land that is the subject of this bill. 
Hon SALLY TALBOT: Clause 11 states — 

The following land can be disposed of under this Act — 

… 

(b) freehold land owned by the Authority, a corporate vehicle or the State. 
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The minister has already informed the house that all the land is freehold, and all of that freehold land is owned 
by the authority. Is that correct? 

Hon Helen Morton: Yes. 

Hon SALLY TALBOT: The second category is freehold land owned by the corporate vehicle. Presumably 
there is no such thing at the moment. We then come to what to me is the most puzzling category, freehold land 
owned by the state. There is no freehold land owned by the state at the Perth market site. However, there is 
plenty of freehold land owned by the state elsewhere. Has the minister’s definition not just collapsed? 

Hon HELEN MORTON: Clause 10 refers to the potential structures that may need to be established. Under 
clause 9, as part of that process, the minister may require that the land be transferred into one of those structures, 
which is a corporate structure, as a mechanism for facilitating the sale to the new entity. That is why that is in 
there. 

Hon SALLY TALBOT: I get that. However, what about freehold land owned by the state? 

Hon HELEN MORTON: Again, there is no freehold land owned by the state. This is the preferred drafting 
provided to us by parliamentary counsel. 

Hon SALLY TALBOT: Here is my problem. There is freehold land owned by the state outside the 51 hectares. 
Clause 11 states — 

The following land can be disposed of under this Act — 

… 

(b) freehold land owned by … the State. 

Hon HELEN MORTON: Is the member saying that this bill is suggesting that that land can be sold as well? 

Hon SALLY TALBOT: Where does the minister draw the distinction? It says freehold land owned by the state. 

Hon HELEN MORTON: It is covered in the definition of “market asset” in clause 3. A hospital, for example, 
is not one of those things. 

Hon SALLY TALBOT: That is the answer I would have given had I been the minister. However, it does not 
work, because the commas are in the wrong place in the definition of “dispose of” at clause 3. It states — 

dispose of, — 

There is a comma — 
in relation to a market asset, — 

there is another comma — 

includes … 

We have to ask ourselves whether the asset is a market asset, in which case it comes under that definition. If it is 
not a market asset, it does not come under the category of an asset that may be disposed of. It does not fit the 
definition. 

Hon HELEN MORTON: Is the member referring to the definition at page 3? 

Hon Sally Talbot: Yes. 

Hon HELEN MORTON: Clause 11 states, “The following land can be disposed of under this Act”. “This Act” 
means the Perth Market (Disposal) Act; not any other art. The limits that are provided by this bill are 
incorporated in the purpose of the bill, which is a bill for — 

An Act to provide for the disposal of the whole or part of any business carried on by, … the 
Perth Market Authority, and for related purposes. 

There is no mechanism in this bill by which crown land, or state owned land, at a hospital site or at a train station 
site, or whatever the member might be concerned about, can be impacted by this bill. 

Hon DARREN WEST: I am sorry, but this clause does not make sense to me. There is a contradiction in the 
bill, if I have interpreted correctly what the minister has told us. On the one hand, it states that we can only sell 
the assets of the Perth Market Authority, and on the other hand it refers to freehold land owned by the state. 
Clause 11 states — 
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The following land can be disposed of under this Act — 
(a) Crown land; 

(b) freehold land owned by the Authority, a corporate vehicle or the State. 

Why do we need paragraph (a), and why do we need all the words in paragraph (b) after the word “Authority”? 
I presume from what the minister is saying that it is possible to sell some of the road reserve around the 
Perth market and land that may have been reserved for public transport. The words in these two paragraphs 
contradict the earlier definitions of what can and cannot be sold. The minister has assured us that the only asset 
that will be sold is the freehold land owned by the authority; therefore, why does paragraph (b) contain 
a reference to freehold land owned by a corporate vehicle or the state? I am a bit confused why we need that 
double definition in the legislation. I am sure it will create some nervousness if there is a reference to freehold 
land owned by the state when that land is not included in the sale. 

Hon HELEN MORTON: We have covered this. In the instance of crown land and the other aspects of 
paragraph (b), it is a drafting convention adopted by Parliamentary Counsel. I have indicated why we need the 
words “corporate vehicle”, and, of course, the words “freehold land owned by the Authority”.  

Hon DARREN WEST: Are there any easements on this site, and who controls those easements? 

Hon HELEN MORTON: There are no easements on the site, but a Water Corporation easement runs along the 
boundary of the site. 

Hon DARREN WEST: I presume that easement will remain in place and under the control of the 
Water Corporation post the sale? 

Hon HELEN MORTON: Yes; that is correct. 

Hon KEN TRAVERS: I have checked a few notes that I have about the Thornlie–Cockburn rail extension. The 
minister will know that the site abuts the freight line. I want a commitment from the minister that it will take out 
of the sale any land required for that rail extension because, potentially, the freight line will need to be shifted at 
different sites. Will the government ensure, before it sells lot 1002, that any land required for the future 
construction of a passenger rail line from Thornlie station to Cockburn station will be taken out of the 
Perth Market Authority sale? I do not want to sell land and then have to buy that land back from a purchaser. 

Hon HELEN MORTON: It is funny that the member should be talking about that now! The level of 
commitment that I am prepared to give is the commitment that I gave before, which is that the land is described 
as lot 1002 on deposited plan 16227, certificate of title volume 2129, folio 88, and lot 1004 on deposited 
plan 16227, certificate of title volume 1832, folio 28. I am not prepared to go any further than that. 

Clause put and passed. 
Clause 12: Land subject to unregistered leases with terms exceeding 5 years — 

Hon ALANNA CLOHESY: Can the minister explain the intent of clause 12, because the explanatory 
memorandum does not do that? Can she explain, in particular, what is an unregistered lease and who holds an 
unregistered lease, and what is the purpose of them? 

Hon HELEN MORTON: The due diligence review identified that the majority of leases with a term exceeding 
five years have not been registered. This was not an issue under PMA ownership; however, under a new owner, 
PMA tenant leases are effectively terminated and the tenant becomes either a tenant at will or a tenant under 
a periodic tenancy, if rent is continued to be paid. Clause 12 mitigates the risk of the above scenarios occurring 
by allowing leases with terms exceeding five years to be transferred automatically as part of the sale of the PMA. 

Hon ALANNA CLOHESY: What is an unregistered lease and with whom is it meant to be registered? 

Hon HELEN MORTON: As I said, about 50 of these leases are unregistered. The member asked who was 
responsible for registering them. Either the tenant or the PMA could have done it, and they should have been 
registered with Landgate at the land titles office. It is not known why those things were not done; however, to 
safeguard the tenants going into this new structure, this clause says that any of those leases that were 
unregistered in excess of five years are protected. It is about protecting the lessees. 

Hon KATE DOUST: For my own clarification, is the minister referring to wholesale tenants? 
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Hon HELEN MORTON: It is a variety of tenants—wholesale, retail et cetera—and is not constrained to any 
one group of people. It goes back over a long time and is historical in the way that it has evolved. There is 
a requirement to protect those lessees going into the new structure. 

Hon ALANNA CLOHESY: If it is historical, what is the average length of time of those unregistered lease 
holders? 

Hon HELEN MORTON: We do not know what the average length of time is, but we are talking about quite 
a large number. There are about 50 who have exceeded a five-year period already, so they are for five years 
upwards. 

Hon ALANNA CLOHESY: How long will their leases be protected, and will any of the conditions change? 

Hon HELEN MORTON: These leases will now be deemed registered and as such they will be safeguarded in 
that process. As long as they continue to operate as a lessee of the facility, they will be registered. 
Hon ALANNA CLOHESY: Most leases have a term of life. Will these leases that will be now deemed 
registered have a term? 
Hon HELEN MORTON: They will be registered for whatever is the current term of the lease.  
Hon KATE DOUST: Earlier tonight when we had that extended discussion around caveats, the minister said 
that 50 tenants had put on caveats. Are any of the tenants that have unregistered leases that she has referred to in 
debate on this clause amongst that group of 50 that had put on caveats? 
Hon HELEN MORTON: The Transfer of Land Act indicates that leases that are for less than five years do not 
have to be registered. Some of those leaseholders—in fact, I think, most of them—have taken out caveats in their 
own right. I think that answers some of the member’s question. The leases that are now deemed registrable do 
not need to be covered by a caveat because this will protect them. 

Hon KATE DOUST: So the clause that we are talking about will replace the need to have a caveat? 

Hon HELEN MORTON: Yes; that is correct. It will protect them from having to have a caveat or be registered. 

Hon SALLY TALBOT: On the same subject, if somebody’s registered lease expires on or around the date of 
the transfer, will that person have any protection? I will phrase that another way. The minister is saying that 
anyone with a caveat will be protected and anyone with a registered lease will be protected, and so this clause 
will protect the unregistered, non-caveated leases. 

Hon HELEN MORTON: To some degree. I think the question was what will happen with a lease that will 
expire at or about the time that the sale takes place. All these caveats are subject to the time of the lease, so no 
matter which lease was about to expire at the time of the sale, it would be impacted in the same way. 

Clause put and passed. 

Clause 13: Approval of Planning Commission not required for leases with terms exceeding 20 years — 
Hon ADELE FARINA: Would the minister outline the purpose of clause 13 and whether clause 13(2) is 
intended to have a retrospective application? 

Hon HELEN MORTON: The due diligence review identified three leases for which Western Australian 
Planning Commission consent was required, but no evidence of such consent had been obtained at that point. 
Clause 13 will override the requirement for consent to ensure that the new buyer will not be impacted. 

Hon ADELE FARINA: How much longer is there to run on those three leases that have not been approved by 
the WA Planning Commission? 

Hon HELEN MORTON: They are long-term leases in the vicinity of 25 to 35 years. There are no short leases 
amongst the three. I cannot get the precise number of years that are left, but they are in that vicinity. 

Hon ADELE FARINA: Do those leases have an option to renew and is that for the same term as the current 
lease? What consultation has been undertaken with those leaseholders? 
Hon HELEN MORTON: It is actually quite a sensitive matter. 
Hon Adele Farina: I’m sure it is for the ones who are having their rights terminated. 

Hon HELEN MORTON: The issue is that this bill will protect those tenants who have the long leases. I am 
advised that one would not want to go too far in discussion that might identify those tenants until the bill is 
passed. When the bill is passed, those tenants will be safeguarded and protected. We want to get it through and 
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put those safeguards in place. To make it explicit in any more detail has the potential to be insensitive to those 
tenants. 

Hon ADELE FARINA: I appreciate the point that the minister is making. The only problem is that we are being 
asked to pass a provision that will have an impact without understanding the extent and nature of that impact. If 
they are 50-year leases, for example, with an option to renew for another 50 years, that will have a significant 
impact on the new owner of the land who is buying it on the basis that they think they might have to operate 
a market for only 20 years and then they will be able to redevelop that land. If they have to pay out leaseholders 
who have a 50-year lease with a 50-year option, that could have a significant impact. Although the minister is 
not all that keen to share that information with us, it is obviously being shared with the prospective buyers 
because they need to factor that into any costing that they offer for the purchase of the Perth market. I think that 
we require a little more detail about the implications of these lease arrangements. 

Hon HELEN MORTON: I gave an indication that it was in the vicinity of 20 to 35 years. It is nowhere in the 
vicinity of 50 years. The answer to the question about whether there is an option to renew the lease after that is 
unknown, but it is not the time frame that the member has referred to. 

Hon ADELE FARINA: Can the minister obtain that information and provide it to the chamber—I do not expect 
her to do it right now—during the next six hours? 

Hon Helen Morton: No way in the world. 

Hon ADELE FARINA: If the minister requires a longer period than that, can she tell us what period she 
requires, because I think this is information that we need to be aware of. 

Hon HELEN MORTON: Again, I do not believe that having any more information on this will make any 
difference to the passage of the legislation. I indicate that, given the time, it is unlikely that we will get that 
information at any time during the debate on this bill. I do not believe it is of any relevance to progressing the 
bill, and nothing that the member has indicated makes it sound urgent to me in any way, shape or form. 

Hon STEPHEN DAWSON: I am sorry if this question has been asked: Clause 13(2) overrides section 136 of 
the Planning and Development Act 2005. Why is that subclause included in the bill? 

Hon HELEN MORTON: Any lease that does not have planning development approval after a term of 20 years 
is automatically void from the beginning. That is the issue that we are fixing. 

Hon STEPHEN DAWSON: Did the minister say in a previous comment that three leases were caught by this 
provision? 

Hon Helen Morton: Yes. 

Hon STEPHEN DAWSON: That is fine. 

Clause put and passed. 
Clause 14: Development and building work — 
Hon ADELE FARINA: I will ask the question in this clause that I tried to ask in consideration of clause 1. This 
clause provides for retrospective development and building work approval. I would like to understand from the 
minister what development or building work has occurred on that site that does not have the necessary approvals 
and that would necessitate the issue of retrospective approval? 

Hon HELEN MORTON: The current management of the Perth market has been extremely diligent. When I say 
“current”, I am talking about the past four to five years, so that all building work approvals are in place. That 
cannot be said, though, for building work approvals prior to that, even as far back as 20 years. Those approvals 
are not known, except to the extent that it is known that a lot of building work approvals are not in place. For 
example, the number of buildings, improvements or whatever on that site that have been made by individual 
tenants is unknown, and they will be caught by this clause. The precedent for this clause was established in the 
Brisbane Markets Act 2002. The same situation had applied over many years prior to the sale of the 
Brisbane Markets. As a result of the situation at Perth market, the same clause has been instituted here. 

Hon ADELE FARINA: This clause provides me with a great deal of concern, particularly if, as the minister 
suggests, we may be talking about buildings that are 20 years old and we do not know how many there are or 
what they are. It concerns me that we will give retrospective approval to these structures. Has any engineering 
assessment been done of these structures? Are they sound and fit for purpose or are they hazards? I think we 
need some understanding of this before we issue retrospective approval for a building work. 
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Hon HELEN MORTON: Significant work has been done in the form of inspections. The roofs, the structures, 
the electrical works—the whole lot—have been inspected and were found to be in pretty good shape. No concern 
was raised in that process. However, that does not mean that the appropriate approvals were in place at the time 
those works were done. Site inspections have been undertaken. Once again, this clause refers to the same 
situation that applied under the Brisbane Markets Act and has been brought into this bill. 

Hon ADELE FARINA: It is good to hear that some form of inspection and assessment has been made. 

Hon HELEN MORTON: Very comprehensive! 

Hon ADELE FARINA: If the assessment was comprehensive, a check would have been required to ensure the 
site was built in accordance with the local government requirements and the building by-laws. A check would 
therefore have been made on whether it had building approval. If a thorough assessment has been undertaken, 
I do not understand why the minister cannot provide us with a list of buildings on the site that do not have the 
necessary approvals. I would have thought that part of the assessment process would have been to check that the 
buildings were compliant with the relevant regulations, codes and the rest of it. 

Hon HELEN MORTON: I can understand the member’s concern. I know that she has a particular interest in 
this area as well. However, I am reliably informed that there are just no records that can identify any of these 
approvals of building works — 

Hon Adele Farina: That’s bizarre! 

Hon HELEN MORTON: I know it is bizarre. It is strange to me, but that is — 
Hon Adele Farina: They would have to be with the local authority. 
Hon HELEN MORTON: Just a minute. 
Approvals for new works in the past four to five years are all in place. It is the much older extensions, buildings, 
renovations or whatever that have been done for which there are just no records on-site at all. 
Hon ADELE FARINA: I appreciate that there might not be records on-site, but if approvals were issued, they 
would have been issued by the local authority, the local government — 
Hon Helen Morton: There are no records. 
Hon ADELE FARINA: Yes, there would be, because they would have required a building permit from the local 
authority. A check with the relevant local authority would reveal that information. Have those inquiries been 
undertaken; and, if not, why not? 
Hon HELEN MORTON: The Perth Market Authority has been attempting to fix this up for years, doing all of 
that searching et cetera. Again, the authority is in the same situation it is in now in that it has not been able to 
achieve that. The records are just not there.  
Hon MARTIN PRITCHARD: Is the minister saying that they now comply with the code, but just have not 
been certified at the beginning, or that they are sound but do not comply with the code? 
Hon HELEN MORTON: As I said, the buildings and the site have been very comprehensively inspected. 
Building engineers have been crawling all over the facilities. Let us remember what these facilities are—
primarily big tin sheds. The information has been fully disclosed to the proponents. The proponents know 
precisely what they are getting into. The proponents have also been allowed to ask additional questions of the 
people on site about aspects of the buildings, the extensions or the work that has been undertaken. This is 
considered to be the most appropriate mechanism. This clause was included in the bill so that the proponent will 
not come back at the government at some time in the future and claim that, because a building has not had an 
appropriate approval, there is some liability on the government. The government is very comfortable with this 
information and the proponents and the people associated with the lease holdings are also comfortable with it. 
Hon ADELE FARINA: Will the minister table, or provide to the house if she is not in position to table them 
now, all the engineering certificates that have been obtained to state that the buildings are structurally sound? 
Hon HELEN MORTON: The advisers are saying that they are going to seek legal advice on that, and if they 
are not subject to reasons for not being made available, there is no reason not to table them. Obviously, it will 
not happen in the next 24 hours or so. Apparently there are heaps of them. At some point in time they will be 
brought together, after we receive the advice we are seeking on whether there is any legal impediment to us 
doing that. 
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Hon ADELE FARINA: In the event that one of the structures actually falls apart—I do not know how else to 
put it—or there is an incident resulting from the building not being structurally sound, what is the state’s 
liability, given that we have issued a retrospective approval on a structure that may not be structurally sound, and 
may not have been built in accordance with the building codes and by-laws? 
Hon HELEN MORTON: Following the passage of this bill, there will not be any liability for the state. The 
proponents have been given copies of the engineering reports et cetera, so, as I said before, the proponents have 
been fully informed. What the proponents are taking on has been fully disclosed to them, and issues around the 
lack of approvals et cetera are known to them, so when they take on the facility, they take on that potential 
liability as well. 
Hon ADELE FARINA: Can the minister confirm to the house that there is a provision in the contract of sale 
protecting the state from any liability in the event of some structural problems with these buildings to which we 
have given retrospective approval? 
Hon HELEN MORTON: There is no such requirement in the contract of sale, because that is precisely what is 
being effected by this part of the bill. 
Hon Adele Farina: I am not sure that it is. 
Hon HELEN MORTON: I am giving the member the advice that I have from Treasury and the State Solicitor’s 
Office that it is covered in this bill, and therefore there would be no liability to the state in respect of the 
buildings. 

Hon ADELE FARINA: I appreciate that that is the advice that the minister has, but my understanding is that 
this provision relates simply to building and development approvals. It does not necessarily go to the structural 
soundness of the buildings. The state could still be exposed to a level of liability. All this clause provides for is 
that the structure has building and development approval. It does not actually protect the state in the event that 
the building is structurally unsound.  

Hon HELEN MORTON: As I said before, the buyers already have full disclosure around what they are 
purchasing and the inspection reports, and they understand that they are buying the facilities as is. The warranties 
and indemnities that I think the member is seeking are still being considered as part of the contract of sale. They 
have not been finalised yet, and if there were a requirement for anything of that nature to be brought into the 
contract of sale, it would be. The advice I have is that it is unwarranted, but if it were needed, required and 
sought by the proponents or the state, it would be brought into the contract of sale under the warranties and 
indemnities. 

Hon MARTIN PRITCHARD: I asked a question of the minister a little while ago and I am not sure I got the 
answer I was seeking. I understand that there are a number of buildings that do not have approval and we are 
seeking to give them retrospective approval to some extent. My actual question was: after the inspections that 
have been done, have they found them to be sound or have they found them to be built to code? 

Hon HELEN MORTON: I did actually indicate that they were found to be sound and that they are not built to 
code, or that there is nothing to say that they are built to code. 

Just on another matter that I think is relevant to comments that are being discussed at the moment, the 
engineering inspections have been undertaken by a variety of private engineering inspection businesses, and if 
there was a difficulty or problem identified after the sale, the buyers would be able to come back on for the lack 
of appropriate inspection or engineering reporting. 
Hon ADELE FARINA: I am sure that the minister has not seen those reports, but I am sure those reports make 
sure that there is no liability going back to the engineers who undertook that inspection, and I am sure that any 
lawyer acting for a plaintiff would join the state, because the state is the one with the deep pockets. 
Hon ALANNA CLOHESY: Just to clarify, do the two lots described in the clause include the service station 
and the tavern? Precisely which buildings are we talking about? We have the lot in there, but precisely what 
buildings are we talking about—all of it or just the central trading area? 
Hon HELEN MORTON: We are talking about the entire site. 
Hon ALANNA CLOHESY: So that includes the service station? 
Hon Helen Morton: Everything on the site. 
Clause put and passed. 
Clause 15: Use as public market — 

 [45] 



Extract from Hansard 
[COUNCIL — Thursday, 3 December 2015] 

 p9454a-9510a 
Hon Martin Pritchard; Hon Helen Morton; Hon Sue Ellery; Chair; President; Hon Kate Doust; Hon Dr Sally 

Talbot; Hon Paul Brown; Hon Liz Behjat; Deputy Chair; Hon Martin Aldridge; Hon Robin Chapple; Hon Adele 
Farina; Hon Ken Travers; Hon Stephen Dawson; Hon Darren West; Hon Michael Mischin; Hon Peter 

Katsambanis; Hon Alanna Clohesy 

Hon MARTIN ALDRIDGE: I have some questions about clause 15 before I speak to my amendment. 
Clause 15 is, I guess, the first of the market controls that appear in the bill. Clause 15(2) provides the 
requirement that the central trading lot must be retained for 20 years as a public market in accordance with 
proposed subsections (3) and (5). There has been quite a lot of debate on this particular matter in terms of 
20 years or 50 years and where the landing point should have been. I asked a question during my contribution to 
the second reading debate and I just went back and read the minister’s reply, and I was not able to pinpoint 
whether a response had been provided. It goes to the expression of interest document and the weighted 
evaluation criteria, two of which are the future intentions for the wholesale market and future intentions for 
development of Market City. My question is: if we had one of the two preferred bidders suggesting that their bid 
was to retain Perth market for a period longer than the required 20 years, how would that be considered in 
relation to the weighted evaluation criteria? Obviously, they would need to meet only the statutory requirement, 
which is to maintain a public market for 20 years, but I seek the minister’s advice on how the government would 
view a bid, or how the evaluation criteria would deal with a bid, that could potentially include the preservation of 
the market for a period greater than 20 years? 

Hon HELEN MORTON: The best way I can answer that is that because of the differing values that might come 
into a bidding process, if two bids were identical in terms of value but one on top of that offered a longer time 
frame, that would be considered the better proposal. 

Hon MARTIN ALDRIDGE: I thank the minister for the clarification. Clause 15(3) reads — 

For subsection (2), the part of the central trading lot that must be used as a public market can be — 

(a) the central trading area; or — 

The central trading area is defined further on in the bill; I think it is in schedule 1, division 2 — 

(b) another part of the central trading lot in respect of which an approval is in force under 
subsection (4). 

Obviously, one of the market controls we have discussed that the government intends to feature as part of the 
sale contract is the control measure that will limit a single wholesaler from controlling more than 20 per cent of 
the central trading area floor. If paragraph (b) were exercised and a minister made an order to create or expand 
the public market beyond the central trading area to another part of the central trading lot, would I assume 
correctly that that control measure would not apply to the extended public market that would be created under 
executive order?  

Hon HELEN MORTON: The 20 per cent restriction would still apply even to an extended area. If the central 
trading area were expanded, the 20 per cent would still apply. 

Hon MARTIN ALDRIDGE: I struggled with this in framing a potential amendment to clause 15. Everything 
I was provided by Treasury and the Treasurer’s office refers to the central trading area and the control measures 
for managing the amount of floor space that any one wholesaler can have on the floor of the central trading area. 
According to my notes, the market control measure provided to me reads — 

The market control measure requires the new owner to prevent a single wholesaler from controlling 
more than 20 per cent of the available floor space within the central trading area. 

Probably a better use of language, given that response, minister, would be that the control measure seeks to 
restrict the available floor space within the public market, rather than the central trading area; is that correct? 

Hon HELEN MORTON: I am not really certain whether I will answer the member’s question, but I will give it 
a go. Clause 15(3)(b) covers the central trading area being moved and rebuilt on another part of the site. The 
20 per cent restriction will still apply wherever the central trading area is, but it will also apply if there is just an 
expansion of the current central trading area. Clause 15(3)(b) relates to the central trading area being rebuilt on 
another part of the site. 

Hon MARTIN ALDRIDGE: If the Treasurer made an order under clause 15(4), it will give effect to 
clause 15(3)(b),which creates another part of the central trading lot in respect of an approval in force under 
clause 15(4). If an order is in place, will that be considered the central trading area consistent with the definition 
in the bill? 

Hon HELEN MORTON: That is correct. 
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Hon ADELE FARINA: I wish to clarify the answer to the question that Hon Martin Aldridge asked. 
Hon Martin Aldridge asked whether, if clause 15(3)(b) is used to provide an extension to the central trading area, 
it will all be covered by the control measure. I am not sure what the minister’s response to that was. 

Hon Helen Morton: Sorry? 

Hon ADELE FARINA: I want to clarify the minister’s answer to Hon Martin Aldridge. Hon Martin Aldridge 
asked whether, if clause 15(3)(b) is used to extend the central trading area, the protection provided under the 
control measure in the legislation in relation to the minimum amount of space for the central trading area will 
apply to the expanded area, or will it simply apply to the existing area. 

Hon HELEN MORTON: I will get an answer to that, but I indicate that I and the advisers would like a 15-
minute or a five-minute break to attend to our personal needs. 

The DEPUTY CHAIR (Hon Brian Ellis): I think that is a fair enough request, so I will leave the chair until the 
ringing of the bells. 

Sitting suspended from 1.44 to 1.57 am 
The DEPUTY CHAIR (Hon Simon O’Brien): Members, we are considering clause 15, “Use as public 
market”. Did the minister want to say something in response to a question? 

Hon HELEN MORTON: Yes, it was a clarification. 

In response to a question asked by Hon Martin Aldridge, I commented that if the central trading area expanded, 
the 20 per cent would apply to the expanded area. I have been subsequently informed that what has occurred in 
most other markets is the redevelopment has seen a contraction of the central trading area. We have indicated 
that the 20 per cent cannot reduce in size, but there is no requirement for it to expand in size. 

Hon KEN TRAVERS: Hon Martin Aldridge has foreshadowed an amendment on the supplementary notice 
paper. I hope Mr Deputy Chair will indulge me — 

The DEPUTY CHAIR: Did you want to address the — 

Hon KEN TRAVERS: I want to discuss clauses 15 and 16 and follows on from some of the earlier debates 
about the various leases that apply across the site. I got the impression from that earlier debate that there is 
a combination of leases and different terms. Different people have different types and length of leases across the 
area. Obviously, that will go into the central trading and warehousing areas mentioned in clause 16. One thing 
I was not clear about during that earlier debate was whether the long leases are in, say, the business park area. Is 
there a variety of leases within the central trading area? Do some people have no lease and some have long-term 
leases? Likewise, I will raise another matter now so that I do not have to repeat it in clause 16: in the 
warehousing area and in other parts of the total site—in the areas of a similar character, for want of a better 
term—are all the leases of a similar length, or is it a real mess and there are different lengths across different 
areas of the site? 

Hon HELEN MORTON: I will provide one exclusion to this answer, but in general it is a hotchpotch across the 
whole site in terms of length of lease. However, there tends to be shorter leases in the commercial area. 

Hon KEN TRAVERS: I wonder how the government intends the issue around the no more than 20 per cent 
floor space of the central trading area to occur. In the expression of interest document, “Investment highlights” 
refers to “earnings upside from existing operations”. It states — 

There is potential to improve earnings from Market City through: 

• The continued process of transferring tenants to market based leases and capturing the differential 
between passing income and market rents 

• Opportunities to rationalise the cost base both in terms of tenants’ costs (outgoings) and owner 
costs 

• Enhancing the recovery of tenant outgoings. 

I would imagine enhancing the recovery of tenant outgoings is also related to the lease renewal process. The 
opportunity to enhance outgoings would be at the time of renegotiating the leases. Clearly the intent is that when 
leases come up for renewal, there will be an opportunity for the private owner to seek to increase the lease rates. 
My concern is that we could end up with a situation in which different tenants within the overall 
Perth Market Authority area are paying different lease rates, and that will significantly affect their 
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competitiveness. The reason this becomes important is that if one tenant has a 20 per cent cap and is paying the 
highest dollar in lease rates, and another tenant has a 20 per cent cap and is paying the lowest lease rate—that is, 
a non-market rent, when everyone else is paying a market rent—that tenant’s competitive advantage at that site 
will be quite extraordinary. Has the government given consideration to the potential inequities that will arise if 
some tenants are brought up to market rent, while others are paying the current rents, which according to the EOI 
document are well below market rent? How will that issue be managed in both the central trading area and the 
warehousing area, and in other parts of the overall site? 

Hon HELEN MORTON: What the member has described is precisely what is happening now, which is that as 
leases come up for renewal, the Perth Market Authority has been bringing people onto a market rent structure. 
That has been happening for about the last three years. People are already being brought into that process. 

Hon KEN TRAVERS: Under the current structure, do people jump immediately from the current rent to the 
market rent, or is there a transitional process of stepping them up to the market rate? 

Hon HELEN MORTON: Two independent valuers are brought in to do a review of the market rent that is 
applicable to the particular leaseholder. The Perth Market Authority has been taking the lower figure of what 
those two valuers indicate the market rent should be. In other similar circumstances, if two independent valuers 
did that and we needed to arrive at a figure out of those two, we would get an expert to determine what the final 
position would be. It is most likely under the new structure that the latter will apply rather than the former. 

Hon KEN TRAVERS: The minister did not answer the specific question that I asked. When that review is done, 
does the Perth Market Authority immediately step people up to the new higher rate or are they transitioned to 
that new rate over a number of years? 

Hon HELEN MORTON: They immediately go to the new rate, which is the market rate. 

Hon KEN TRAVERS: Is it possible that some of the people who have the really long-term leases remain below 
market rent while everyone else is paying market rent right through to the end of the 20 years that the central 
trading area continues to exist? 

Hon HELEN MORTON: Most leases, certainly ones that I am familiar with, have a review clause, so there is 
a time at which the rental reviews will take place, and even in the context of a 20-year lease there would be 
specified times in which reviews take place. It is most likely that this is what is occurring here. I am told, 
however, that there may be some really long-term almost historical leases that are still applicable that may not 
have those review clauses built into them. The advisers are not clear how many of those might continue to exist. 

Hon MARTIN ALDRIDGE: Before I move my amendment, I want to clarify a statement the minister made 
after the break. I refer to the market control that is intended to be in the sale contract for the wholesaler having 
more than 20 per cent of the market floor. Is it the intention that that will apply only to the central trading area as 
defined in the bill or to both the central trading area and any future expansion of it as provided for under 
subclause (3)(b)? 

Hon HELEN MORTON: I will clarify what I indicated in that area. I understand that in the way in which the 
contract of sale is structured at the moment, it is not clear whether it would apply to an expanded area. That is 
because most central trading areas have tended to shrink, not expand, and the consideration was making sure that 
the 20 per cent area did not get smaller, so insufficient attention was given to the provisions in the contract of 
sale that might account for a potentially expanded central trading area. The undertaking I have from the advisers, 
given that the component parts of the contract for sale are not in any way settled or sorted at this stage, is that it 
is an area that can be reviewed to made sure the provision for 20 per cent of floor space included the expanded 
area. I have to say again that all the experience around this type of market is that the central trading area shrinks 
and does not expand, but there is opportunity for that to happen. 

Hon MARTIN ALDRIDGE: I thank the minister for that advice because I needed to clarify that to inform the 
wording in my amendment, in which I will replace the words “central trading area” with “public market”. 
I move — 

Page 10, lines 12 to 15 — To delete the lines and insert — 
(2) The central trading lot can only be disposed of under this Act on the following conditions — 

(a) that, for 20 years after the disposal, a part of the central trading lot is used as a public 
market in accordance with subsections (3) to (5); and 
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(b) that no single wholesaler, the definition of which may be prescribed by regulations, shall 
control more than 20 per cent of the floor space of the public market area; and 

(c) that no later than 15 years after the disposal any transferee involved in the disposal shall 
advise the Minister in writing of their intended use of the site following the expiry of 
20 years after the disposal. 

(2A) On receipt of the written advice referred to in subsection (2)(c) — 

(a) the Minster shall cause a copy of the written advice to be tabled in each 
House of Parliament within 21 days of the Minister receiving it, or at the next sitting day 
if one or both Houses are not sitting within the 21 days; 

(b) if Parliament is not in session and sitting in the period of 21 days after receipt of the 
written advice the Minister is to transmit a copy of the written advice to the Clerk of the 
Legislative Council and the Clerk of the Legislative Assembly; 

(c) a copy of the written advice transmitted to the Clerk of the House of Parliament under 
paragraph (b) is taken to have been laid before the House; 

(d) the laying of a copy of the written advice before a House that is taken to have occurred 
under paragraph (c) is to be recorded in the Minutes of Proceedings or Votes and 
Proceedings, on the first sitting day of the House after receipt of the copy. 

I do not intend to detain members for any longer than necessary to make a few points about my proposed 
amendment. The effect of this amendment will essentially bring into the bill two of the key control measures in the 
disposal of the Perth market. The first obviously requires the new owner to prevent a single wholesaler from 
controlling more than 20 per cent of the floor of the public market. Obviously, I made a late amendment to the 
amendment that I gave notice of, which is to allow for the potential expansion, if that ever occurs, of the area 
defined as a public market. The second element of my amendment will require the new owner to formally indicate 
to government its intention for the site five years before the 20-year restricted use period expires. These two 
measures should be fairly familiar to members who have followed the debate so far, because they are essentially not 
my measures but are the measures of the government. They are the key control measures that the government 
intends to put in the sale contract. It is my view that these key control measures should be retained in the act itself. 
Although I have a number of other issues with the bill, I have been very careful in crafting my amendments to 
ensure they remain consistent with the government’s intention. I did not want to create a situation in which an 
amendment put by me, if passed, would potentially derail the process, which has been under way since June this 
year. In light of that, I have been very careful in the issues I have targeted in my amendments to ensure they remain 
consistent with the intentions and policy of the government and the Treasurer, but also strengthening some of these 
controls at the same time. The amendment proposed for subclause (2A) provides for a tabling provision and relates 
specifically to subclause (2)(c), which is the control measure to the notice of intent once the asset reaches 20 years, 
which is the expiration of its protected period. In my view, this is a really important provision and, in my mind, it is 
probably more important for industry than it is for government in understanding the future intent of the owners at 
that time for the development of the Market City site when it reaches the end of the protected period for which it 
needs to be retained as a wholesale market.  

I understand that the government has received legal advice on which control measures are best placed for the bill 
versus the sale contract. I cannot envisage a situation in which having these two control measures in the bill 
would cause great difficulty for the disposal of the asset or the execution of the sale contract. The two control 
measures in the amendments that I hope to make to the bill are core to the sale of the Perth market. They are core 
to the expression of interest and the tender process that is underway. As the minister has confirmed today, they 
are non-negotiable conditions of the sale of the Perth market in the negotiation occurring between the 
government and the preferred bidders. 

In my view, five years would be the minimum time that industry and/or government would require to make some 
decisions about the future requirements of a wholesale market and then make provision for alternative 
arrangements based on the assumption that the owner of the asset, once it reaches the end of its protected period, 
intended to use the site for another purpose. Leaving this to the sale contract would, in my view, create 
significant risks, and two in particular. The first risk is that a future minister could decide, simply by a variation 
to the sale contract, which he or she is not required to make public or known to Parliament, that that requirement 
was no longer a requirement of the disposal of the asset. The other risk is that if the sale contract clause remains 
in force, it is quite likely that the information contained in the advice to the minister from the owner 15 years 

 [49] 



Extract from Hansard 
[COUNCIL — Thursday, 3 December 2015] 

 p9454a-9510a 
Hon Martin Pritchard; Hon Helen Morton; Hon Sue Ellery; Chair; President; Hon Kate Doust; Hon Dr Sally 

Talbot; Hon Paul Brown; Hon Liz Behjat; Deputy Chair; Hon Martin Aldridge; Hon Robin Chapple; Hon Adele 
Farina; Hon Ken Travers; Hon Stephen Dawson; Hon Darren West; Hon Michael Mischin; Hon Peter 

Katsambanis; Hon Alanna Clohesy 

after the sale would contain sufficient commercially sensitive information that it probably would never be 
released publicly. Therefore, my tabling provision in proposed subclause (2A) would require that information to 
be tabled within 21 days of the minister receiving it. That is an important measure to allow for sufficient time to 
deal with possible scenarios that might occur when the asset reaches the end of its protected period. 

I have also included in proposed subclause (2)(b) some flexibility by way of regulation-making powers for the 
minister to prescribe a definition of a single wholesaler. I can appreciate that there probably are some 
complexities in identifying and defining a single wholesaler, and I am sure that there is likely to be complex 
ownership arrangements that might take some definition in terms of being able to identify a single wholesaler 
and how that might extend across a range of commercial arrangements, family arrangements and different entity 
structures that may exist into the future. I think that would give the government and the minister sufficient 
flexibility to navigate those issues. 

In closing, I want to reinforce that these two measures are not my measures; they are not measures that I have 
designed. They are measures that have been designed as a result of the process that was kicked off in June. As 
we heard in the debate today, they are non-negotiable measures in the disposal of the asset. I think they are 
consistent with government policy and would not derail or jeopardise in any way the process that has reached 
quite an advanced stage of negotiation between the preferred bidders and government. I do not think they would 
pose a significant risk to the process of the sale, but I think they would add significantly to the protections that 
we can put in place to ensure that the market is operated with some transparency into the future and that those 
control measures are protected by the legislation rather than the contract. For those members who heard my 
contribution to the second reading debate, I went into quite some detail about the issues that arose from the 
contract to lease the rail freight network in Western Australia. As Hon Ken Travers said in a previous 
contribution, that lease contained clauses that required that that information be made available to Parliament, but 
it took Parliament nearly 15 years to get access to much of that information and provide some transparency over 
the arrangements between the government —  

Hon Ken Travers: “Could” be provided to Parliament as opposed to “would” be provided to Parliament. 

Hon MARTIN ALDRIDGE: No—“could” be provided to Parliament. These are important measures. I think it 
is important that we learn the lessons of previous asset sales or the long-term lease of public assets, particularly 
when it relates to monopolies. I commend the amendment to the chamber. 

Hon KATE DOUST: I rise to indicate the opposition’s support for the amendment moved by 
Hon Martin Aldridge. Before I talk about his amendment, I have a question, Mr Deputy Chair, that I might seek 
your guidance on. I also have an amendment on the notice paper, which is listed after Hon Martin Aldridge’s 
amendment. 

Hon Helen Morton: But it is included in the body of that amendment too, isn’t it? 

Hon KATE DOUST: It sort of impacts, because we would be seeking to delete “20” and insert “50”. Depending 
on whether Hon Martin Aldridge’s amendment is passed, I wonder where I stand in moving my amendment. 
Perhaps you could provide me with some assistance with that, Mr Deputy Chair, and then I will make some 
comments on his amendment. 

The DEPUTY CHAIR (Hon Simon O’Brien): Members, I am considering the first two amendments on 
page 2 of the supplementary notice paper. It appears that the best way ahead would be for the member to seek to 
incorporate her amendment by amending the amendment that is currently before the Chair. That is one way of 
going about it. If that succeeds, the member’s amendment will be incorporated in the proposed subclauses. 
Conversely, if the member’s amendment is not successful and the amendment that is currently before the Chair 
fails, she would then have the option to move her original amendment anyway. The member might want to move 
the amendment to the amendment now. 

Hon KATE DOUST: I will do that, Mr Deputy Chair. Do you need me to write that down? 

The DEPUTY CHAIR: I will need you to write that down. 

Hon KATE DOUST: Can I write it on the copy of the amendment I have? 

The DEPUTY CHAIR: You can write it on the supplementary notice paper. I think the figure “20” appears in 
two places.  

Hon KATE DOUST: I move — 

Subclause (2)(a) — To delete “20” and insert — 

 [50] 



Extract from Hansard 
[COUNCIL — Thursday, 3 December 2015] 

 p9454a-9510a 
Hon Martin Pritchard; Hon Helen Morton; Hon Sue Ellery; Chair; President; Hon Kate Doust; Hon Dr Sally 

Talbot; Hon Paul Brown; Hon Liz Behjat; Deputy Chair; Hon Martin Aldridge; Hon Robin Chapple; Hon Adele 
Farina; Hon Ken Travers; Hon Stephen Dawson; Hon Darren West; Hon Michael Mischin; Hon Peter 

Katsambanis; Hon Alanna Clohesy 

50 

Subclause (2)(c) — To delete “20” and insert — 

50 

The DEPUTY CHAIR: This is a quite technical amendment. Hon Kate Doust seeks to amend the amendment 
currently before the Chair in the following manner: in new subclause (2A) to delete “20” and insert “50”; and in 
new subclause (2)(c) to delete “20” and insert “50”. Is that clear to you, Hon Martin Aldridge; in other words, to 
make it 50 years instead of 20 years? 

Hon MARTIN ALDRIDGE: Yes. 

The DEPUTY CHAIR: The question is that the figures proposed to be deleted be deleted. 

Hon KATE DOUST: I appreciate that the second part of the amendment probably does not make much sense. 
We have been fairly consistent all the way through the second reading debate in our discussion on this issue of 
the time period not just in this place, but also in the other place. We do not believe that 20 years is a long enough 
period for the nature of the businesses that operate out of Perth Market City. Given that Hon Martin Aldridge’s 
amendment would allow the new owner after 15 years to go to the government of the day and say, “Look, you 
know, circumstances have changed. I want to do something different with the property that I now have”, our 
view is that the 15-year period is a quite short period and should be extended. We have expressed the view that 
the government should have given consideration to the 50-year period in the first instance, or an indefinite period 
similar to that in the Queensland model, to give a greater degree of certainty and continuity for those businesses 
that currently operate out of Perth market. Quite a significant number of those businesses had operated out of 
Perth market in its former place of operation in Wellington Street and then continued at the Canning Vale site, 
and some have been operating since 1989. It is not the type of business that people come in and out of every 
couple of years. On the whole they tend to be family-related, long-term businesses that quite often get handed 
down from one generation to the next. We are talking about a long-term commitment in the majority of cases. 
We would prefer not to see that degree of uncertainty on those operators so that after 15 years they might find 
themselves compelled to find alternative arrangements because of the owner–operator’s desire for a change in 
the nature and purpose of the facility. The moratorium that will be in place for at least 10 years with local 
governments will make it quite difficult for them to re-establish themselves if they are compelled to finish 
utilising the Canning Vale site. We are therefore firmly of the view that to provide a higher degree of certainty 
for these businesses, the phrase “20 years after the disposal” should read “50 years after the disposal” to provide 
longevity for the continuation of the wholesale fruit and veg market facility. Although I appreciate that the 
government does not share that view, we wanted to put on the record formally that we think it is in the best 
interests of not only the operators on the site, but also the Western Australian community that the operators be 
guaranteed a longer period rather than a shorter period. 

The DEPUTY CHAIR: The discrete question before us now is the amendment to the amendment; that is, to 
delete “20 years” in the two places it occurs and insert “50 years”. The question is that the words proposed to be 
deleted be deleted. 

Hon MARTIN ALDRIDGE: I rise to put on the record that I am unable to support the amendment to my 
amendment. I outlined briefly in my contribution when moving my amendment earlier that my aim through this 
whole process is to improve the bill while not completely derailing the government’s intention to dispose of the 
asset. I think the passage of Hon Kate Doust’s amendment would be contrary to the expression of interest and 
tender process commenced by the government in June. We can debate that process, but I do not have time to do 
that tonight. Suffice to say that the case has not been made, in my view and in the view of my colleagues, for 
what the future of the wholesale market requirements might be in 20, 30, 40, 50 or 100 years. I took some 
comfort tonight from the minister’s response to me about the way in which the government would treat two 
equal bids and the weight that would be given to a proposal that would suggest a preservation of the wholesale 
market for a period longer than 20 years. Industry has certainly driven the notion that the market should be 
protected for a longer period. Given that a bid from an industry consortium is shortlisted in the five bids that 
government is considering, I hope that the government has considered that exact issue. Although I have no 
knowledge of what that bid contains because of the confidentiality provisions of the process, I hope that if 
industry is advocating for a longer period for the preservation of the market, it would be a key provision of an 
industry bid to secure the Perth market. The minister’s response to me tonight would suggest that if there were 
two equal bids and one of those bids provided for a longer preservation period for the Perth market, it would be 
treated advantageously in that process. My National Party colleagues and I will not be able to support the 
amendment to the period to 50 years, for those reasons. That is probably about all I need to say on that matter. 
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Hon KEN TRAVERS: Listening to the views of Hon Martin Aldridge reminds me that, in this whole debate, 
we should not lose sight of the fact that 50 years is better than 20 years. Hon Martin Aldridge’s amendment is 
better than the bill, but fundamentally the best thing for fruit, vegetable and fungi growers in Western Australia 
would be for us to leave the bill exactly as it is, go back and recommit to reconsider clause 2 and amend that so 
that the bill does not come into operation for at least 20 years. Government members are trying to commit to 
a sale and then crystal ball gaze about what may or may not happen in the future for the industry, when it may or 
may not need a central market. That could be in 20 or 50 years’ time; we do not know. The best recommendation 
would be that we go back and recommit the bill to reconsider the commencement clause and amend it to 
20 years from royal assent. 

The DEPUTY CHAIR (Hon Simon O’Brien): If we are to embark on that path, we will do it at a different time 
from the current question before the Chair, which is quite different. You can come back to that if you wish. The 
question is that the figures to be deleted be deleted. 

Hon HELEN MORTON: The government will not be supporting this amendment either. It has been determined 
by the government that the 20-year restriction is appropriate to ensure that decisions made by the new owner will 
facilitate the continuity and growth of the wholesale market function over the longer term. The time frame is 
considered sufficient to ensure that Perth Market City tenants and other participants in the fruit and vegetable 
industry have the confidence to continue to participate and invest in the wholesale market in its current form. In 
the longer term, the operations of the wholesale fruit and vegetable market and the industry as a whole are likely 
to be impacted by a number of factors, including future consumer demand patterns, technological developments 
and changes in market and industry practices. Due to the unknown nature of these changes, after 20 years the 
new owner, together with the industry, will have the flexibility to respond to the changed environment at that 
time. As has previously been indicated, five years prior to the end of the 20-year period, the new owner will be 
required to submit details of its future intention for the site to government. This will enable the government of 
the day to determine whether any future measures are necessary for the ongoing operation of Perth Market City. 

Division 

Amendment on the amendment put and a division taken, the Deputy Chair (Hon Simon O’Brien) casting his vote 
with the noes, with the following result — 

Ayes (11) 

Hon Robin Chapple Hon Sue Ellery Hon Martin Pritchard Hon Darren West 
Hon Stephen Dawson Hon Adele Farina Hon Sally Talbot Hon Alanna Clohesy (Teller) 
Hon Kate Doust Hon Lynn MacLaren Hon Ken Travers  

Noes (19) 

Hon Martin Aldridge Hon Peter Collier Hon Nigel Hallett Hon Robyn McSweeney 
Hon Liz Behjat Hon Brian Ellis Hon Alyssa Hayden Hon Helen Morton 
Hon Jacqui Boydell Hon Donna Faragher Hon Col Holt Hon Simon O’Brien 
Hon Paul Brown Hon Nick Goiran Hon Peter Katsambanis Hon Phil Edman (Teller) 
Hon Jim Chown Hon Dave Grills Hon Mark Lewis  

            
Pairs 

 Hon Amber-Jade Sanderson Hon Ken Baston 
 Hon Samantha Rowe Hon Michael Mischin 
 

Amendment on the amendment thus negatived. 
Hon KATE DOUST: The opposition supports the amendment moved by Hon Martin Aldridge. I know that he has 
talked about his reasons for wanting to include these three new provisions in the bill. We have had a fairly extensive 
discussion as we have worked our way to this point of the bill. It is significant that, although these particular 
references may also be included in the contract, they will now also be included in the bill. I go back and think about 
some of the other pieces of legislation we have dealt with in the past that have been short on detail and the detail is 
unavailable to the public. I refer to a favourite reference of mine which is the Surrogacy Bill, which we dealt with 
in, I think 2008. That was a very—I will use the word; I am not sure whether the Attorney General is here—skeletal 
piece of legislation and very short on detail, but we found that the meat on the bones, if you like, was dealt with in 
another separate document; I cannot think of the name of it. It was like a note or a direction from the director 
general of Health, so it was not open or available for the scrutiny of either house. We were expected to pass a piece 
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of legislation that did not provide all the information or technical detail that should have been there for such 
a complicated, complex and very difficult subject at the time. When that went to a parliamentary committee, the 
committee actually sought to amend it—I think the minister may have been part of that inquiry; maybe not—and 
we were able to amend the bill to take a significant part of the detail from the director general’s document into the 
bill, which made it a much more appropriate and sensible piece of legislation that reflected the public’s view of 
what surrogacy legislation should look like in this state. 
In this case also, given that the government is selling off a significant public asset, it is much more attractive to 
have the detail set out in the legislation because it sends a much clearer message to any of the participants, or 
proponents in this case, as to what is required and the direction that it is intended for this legislation to take in the 
future. That was in reference to proposed subsection (2), and we certainly support the change that 
Hon Martin Aldridge has made to proposed section 15(2)(b) with the removal of the words “central trading area” 
to be replaced with “public market”. 
I turn now to the second part of his amendment and proposed section 15(2A). He has made a series of 
amendments to basically ensure that when we reach the 15-year period, the documents that will be given to the 
minister about the intentions for change will, indeed, be brought into the Parliament. When we first started this 
debate in committee, the minister talked about transparency and accountability; I am not too sure in what 
context, but I remember hearing the words at some point, and this government does talk about that from time to 
time. This will add to and assist the transparency and accountability that should be required because, again, if the 
purpose of this facility is to change after that 15 or 20-year period, that information should be publicly available. 
One thing I will say is that all it does is make the information available in the chamber; it does not actually 
require any other action and really it still does not mean that the Parliament can apply any level of scrutiny or 
have a voice in any decision that will be made about the future of Perth market beyond that period. I am not 
going to move a further amendment to his amendment, but I will say that perhaps it could have been taken a little 
further so the Parliament could have had an additional discussion about any future changes beyond that 20 years, 
given that there would still be a fairly high degree of public interest in that wholesale market area and what 
happens to it. 
With those few words, the opposition supports the intent behind this amendment. I am not too sure whether 
Hon Martin Aldridge has been able to do a decent headcount and will be able to get this over the line, but 
I indicate that not only do we support this amendment, we also support Hon Martin Aldridge’s next amendment 
relating to new clause 28A. 
Hon HELEN MORTON: The government will not be supporting this amendment, and I think we have made 
that relatively clear. We believe in the allocation of market controls between the bill and the sale contract, which 
I indicated is based on a number of considerations, particularly legal advice from the State Solicitor’s Office and 
the external legal advisers associated with this process. It is based on the key sale objective to ensure the 
sustainable, continued operation and growth of the market function. It was at all times considered essential that 
the controls that mandate the wholesale markets for 20 years and the reserving of an adequate area for warehouse 
storage are enshrined in legislation. Given the strong direction and protection provided by the bill, the more 
specific operational control measures, which are much more operational in their context than the other two, have 
been and will be given all the assurances that Hon Martin Aldridge has sought in terms of the way in which they 
are going to be included in the contract of sale. I am aware that he has a commitment from the Treasurer to 
ensure the document will be tabled in Parliament. The Treasurer has also confirmed that the document will not 
be redacted in any way. These are some of the comments I have already made. The additional comment I would 
make is that the obligations contained in the sale agreement will be legally enforceable at law. If, 15 years after 
the disposal, the then owner of Perth market fails to provide a report as required, the government of the day will 
be entitled to seek appropriate remedies in the courts, so it is considered that it is fully covered in the contract of 
sale, and that it is not necessary to include these control measures within the legislation as such. 

Hon MARTIN ALDRIDGE: I want to respond briefly and then raise another matter with the minister. I fully 
accept that the intention is to have these measures in the contract of sale and that they will be enforceable; I do 
not think that is in dispute. The concern is that allowing key control measures for the sale of Perth market to rest 
within the sale contract rather than within the legislation itself will wash away power from the Parliament to the 
executive to make decisions at its will at any time over the 20-year life of the protected period. We have 
a committee report tabled just over a year ago that said we needed to do things differently when it comes to the 
sale of public assets, particularly those that are natural monopolies. These measures are 100 per cent consistent 
with government policy and I have been very careful in the way that they have been crafted to ensure that that is 
the case—that if they are passed, it will not have any significant impact if at all to the process that is well 
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underway, so I feel they should be supported. However, there is one slight error in my amendment that has been 
pointed out to me, a spelling error. However many times one looks at these things, it has only been brought to 
my attention tonight by one of my colleagues. The error appears in proposed section 15(2A)(a); “the Minster” 
should be “the Minister”. I seek your advice, Mr Deputy Chair, on how best to deal with that. 

The DEPUTY CHAIR: That will be dealt with as a Clerk’s amendment. 

Hon Helen Morton: Those things are dealt with automatically. 

Hon MARTIN ALDRIDGE: I commend the amendment. 

Division 
Amendment put and a division taken, the Deputy Chair (Hon Liz Behjat) casting her vote with the noes, with the 
following result — 

Ayes (14) 

Hon Martin Aldridge Hon Stephen Dawson Hon Lynn MacLaren Hon Darren West 
Hon Jacqui Boydell Hon Kate Doust Hon Martin Pritchard Hon Alanna Clohesy (Teller) 
Hon Paul Brown Hon Sue Ellery Hon Sally Talbot  
Hon Robin Chapple Hon Adele Farina Hon Ken Travers  

Noes (16) 

Hon Liz Behjat Hon Donna Faragher Hon Col Holt Hon Michael Mischin 
Hon Jim Chown Hon Nick Goiran Hon Peter Katsambanis Hon Helen Morton 
Hon Peter Collier Hon Dave Grills Hon Mark Lewis Hon Simon O’Brien 
Hon Brian Ellis Hon Alyssa Hayden Hon Robyn McSweeney Hon Phil Edman (Teller) 

            
Pairs 

 Hon Amber-Jade Sanderson Hon Ken Baston 
 Hon Samantha Rowe Hon Nigel Hallett 
 

Amendment thus negatived. 
The DEPUTY CHAIR (Hon Liz Behjat): Hon Kate Doust, do you still want to move your amendment? 

Hon KATE DOUST: I moved my amendment prior to Hon Martin Aldridge’s amendment, and it was, if you 
recall, defeated. 

The DEPUTY CHAIR: Yes, but also, if you recall, at the time that happened the Chair said that if you wanted 
to incorporate your amendment into Hon Martin Aldridge’s amendment, you could do that. If that amendment 
failed, your amendment would still stand and you could move it on its own. 

Hon KATE DOUST: Thank you, Madam Deputy Chair; I must have missed that last bit, but I think I made my 
point. 

Clause put and passed. 

Clauses 16 to 22 put and passed. 
Clause 23: Completion of transactions for this Division — 
Hon KATE DOUST: I have a very simple question on this clause that deals with the completion of the 
transactions. The clause reads — 

If a transfer order cannot to any extent have the effect sought to be achieved by this Division … 

What circumstances or events would prevent the transaction being completed in this division? What sorts of 
things could happen to prevent it? 

Hon HELEN MORTON: It is understood that there is a number of contracts that are not covered by 
Western Australian law, and they need to be covered under this clause. They would not be caught in the transfer 
order if this clause was not in the Perth Market (Disposal) Bill 2015. 
Clause put and passed. 
Clauses 24 to 27 put and passed. 
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Clause 28: Authorised disclosure of confidential information — 
Hon ADELE FARINA: The definition of “confidential information” reads — 

confidential information means confidential information, or information that is not publicly known, 
concerning the affairs of the Authority or a corporate vehicle. 

Is the draft contract of sale a confidential document? In my view it falls under the definition provided in the bill 
because it is not publicly known, and it concerns the affairs of the authority because it is about the disposal of its 
assets. 

Hon HELEN MORTON: At this time it is considered confidential; however, as has been indicated, certain 
guarantees and commitments have been made about providing that document un-redacted at some point 
following the passage of this bill through both houses of Parliament. If I recall rightly, I indicated to the chamber 
that a part of the proposed contract of sale makes it possible for the government to table in Parliament any 
information relating to the agreement, or make it public in any other way that the government wishes. Once 
again, the proponents are fully aware of that and anticipate that it will occur. 

Hon ADELE FARINA: When the minister made that statement earlier, she also said that the draft contract of 
sale is under negotiation, which means that any of those provisions she is now using and relying on to give us 
comfort could be negotiated away through the negotiation process.  

Hon HELEN MORTON: The guarantee that has been given by the Treasurer and me in this house, but 
certainly the Treasurer in the other place, in particular to Hon Martin Aldridge, is that this document will be 
tabled. That will not be negotiated out of the contract of sale. I am saying again that that is a guarantee that has 
been given in both houses of Parliament.  

Hon MARTIN ALDRIDGE: I seek Madam Deputy Chair’s advice on the appropriate time for me to move the 
amendment standing in my name on the supplementary notice paper.  

The DEPUTY CHAIR: Hon Martin Aldridge’s proposed amendment is new clause 28A. After we have dealt 
with clause 28, we will deal with new clause 28A.  

Clause put and passed. 

New clause 28A — 
Hon MARTIN ALDRIDGE: I move — 

Page 19, after line 25 — To insert —  

28A. Tabling Information in Parliament Relating to a Disposal 
(1) For the purposes of this section —  

contract of sale means a contract of sale or other agreement for the disposal of a market 
asset and any variation to that contract or agreement. 

(2) The Minister is to cause to be tabled in each House of Parliament within 21 days of 
execution a copy of any contract of sale. 

(3) If parliament is not in session and sitting in the period of 21 days after the execution of 
a contract of sale under subsection (2), the Minister is to transmit a copy of the contract of 
sale to the Clerk of the Legislative Council and the Clerk of the Legislative Assembly. 

(4) A copy of a contract of sale transmitted to the Clerk of a House of Parliament under 
subsection (3) is taken to have been laid before the House. 

(5) The laying of a copy of a contract of sale before a House that is taken to have occurred 
under subsection (4) is to be recorded in the Minutes of Proceedings or Votes and 
Proceedings, on the first sitting day of the House after receipt of the copy. 

I will speak very briefly to this amendment because it is largely based around the second part of the amendment 
that I previously moved. Essentially, it is a provision that will require the minister, and any future minister, to 
make available to both houses of Parliament the contract of sale and any subsequent variation to the contract of 
sale. I understand that the Treasurer has made a commitment to do that and I understand that the minister in this 
place has reaffirmed the commitment to do that. My challenge is that they will not be the ministers for the next 
20 years, which is the protected period of this asset. The minister herself, when referring to other clauses of the 
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bill, said that ministers might change simply with a reshuffle, which may or may not be looming. Although I take 
the Treasurer’s word and will hold him to the commitments he has made to me and the commitments that have 
been reaffirmed to this house, my concern is—we have particularly seen this in other contracts that the state 
government has had—that often the original contract is not always the devil; sometimes the devil is in the 
subsequent variations that happen over a period. Often those variations are not known to the Parliament, let alone 
the public. This provision is extremely important to ensure that appropriate transparency exists in the sale 
contract and any subsequent variation over the life of the contract. I commend proposed new clause 28A. 

Hon KATE DOUST: I indicate on behalf of the opposition that we will be supporting this amendment moved 
by Hon Martin Aldridge. Given that the honourable member has had some verbal commitments made by the 
minister, it is very important that the government seeks to improve this legislation by inserting this new clause so 
he can have peace of mind that the government will deliver on its promises to him, just for a change.  

Hon HELEN MORTON: I am sure that I commented to this effect over a reasonable length of time: given the 
commitments that the Treasurer has made, and given the time frame in which the government is seeking to 
achieve the outcomes with the contract of sale, it is likely—it is more than likely; it is most likely that the current 
Treasurer will still be the Treasurer in that process — 

Hon Adele Farina: He could be hit by a bus tomorrow—you cannot make those sorts of statements.  

Hon HELEN MORTON: That is true; he could be. I think it goes beyond the Treasurer — 

Hon Adele Farina interjected. 

The DEPUTY CHAIR: Order! It is getting quite late in the evening. 

Hon HELEN MORTON: The commitments that have been given certainly go beyond the Treasurer. Those 
commitments have been given in both houses of Parliament. As a consequence, it binds the government to that. 
The sale contract imposes a confidentiality restriction on the new owner. However, the sale contract contains the 
following specific rights: the seller may publicly disclose any details regarding this agreement; the buyer 
acknowledges that this agreement and information held or compiled by the seller about this agreement is subject 
to Western Australia’s Freedom of Information Act 1992; and the buyer acknowledges that nothing in this 
agreement prohibits disclosure of information about this agreement to any minister or the Parliament of 
Western Australia. I do not particularly want to labour the point, but I do want to say again that the overarching 
objectives of the sale of Perth Market City are to ensure sustainable, continued operation and growth of the 
market function. The government has at least a 20-year caveat over the operation of the market sale to ensure 
that that objective is met. It would not be looking to do anything that would be otherwise.  

Hon ADELE FARINA: It amazes me that even though the government says it will give all the undertakings that 
we want, it still opposes the inclusion of that undertaking in the legislation. That is the only way it can guarantee 
and give some weight to that undertaking. Hon Martin Aldridge is absolutely correct when he says that it was an 
undertaking given by the current Treasurer and that there is no guarantee he will be the Treasurer tomorrow. 
There is also no guarantee that the next Treasurer will honour that undertaking. The minister keeps referring to 
clauses in the draft sale contract, but we also note from statements made by the minister that that is under 
negotiation. The provisions that she refers to may very well not make it through to the final contract of sale. 
I draw no comfort from the minister’s verbal assurances when she is not prepared to back that up by putting it 
into the legislation. It amazes me that the government continues to have this great opposition to putting it into the 
legislation when it has so firmly committed to delivering on the undertaking.  

Hon KEN TRAVERS: Pardon my cynicism, minister; in fact I would almost suggest to Hon Martin Aldridge 
that what he should do with his amendment is put a penalty clause in there should the Treasurer not do it! We 
know that the current Treasurer has a habit of not even complying with legislation. The beauty is, if it is in 
legislation, one can go to the courts and get a writ of mandamus to make it happen. The energy corporation bill 
has requirements to table statements of corporate intent and requirements to table Auditor General’s reports but 
this Treasurer does not do it. The Treasurer just wants to say, “Don’t put it in the act; just trust us.” Therefore, 
I support the amendment moved by Hon Martin Aldridge. Although it is probably too late at this stage to make 
an amendment to it, a penalty clause would probably be needed to absolutely guarantee that the Treasurer does 
what he says he is going to do.  

Division 

New clause put and a division taken, the Deputy Chair (Hon Liz Behjat) casting her vote with the noes, with the 
following result — 
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Ayes (14) 

Hon Martin Aldridge Hon Stephen Dawson Hon Lynn MacLaren Hon Darren West 
Hon Jacqui Boydell Hon Kate Doust Hon Martin Pritchard Hon Alanna Clohesy (Teller) 
Hon Paul Brown Hon Sue Ellery Hon Sally Talbot  
Hon Robin Chapple Hon Adele Farina Hon Ken Travers  
 

Noes (16) 

Hon Liz Behjat Hon Donna Faragher Hon Col Holt Hon Michael Mischin 
Hon Jim Chown Hon Nick Goiran Hon Peter Katsambanis Hon Helen Morton 
Hon Peter Collier Hon Dave Grills Hon Mark Lewis Hon Simon O’Brien 
Hon Brian Ellis Hon Alyssa Hayden Hon Robyn McSweeney Hon Phil Edman (Teller) 
 

            
Pairs 

 Hon Amber-Jade Sanderson Hon Nigel Hallett 
 Hon Samantha Rowe Hon Ken Baston 
New clause thus negatived. 

Clauses 29 to 36 put and passed 

Clause 37: Restriction on other public markets — 
Hon KATE DOUST: I referred to this matter during the second reading debate, as did a number of my 
colleagues. It is around the issue of a moratorium on any local government establishing another market within its 
area within a 10 year-period after the sale. Why has the government sought to establish a monopoly, if you like, 
that would prevent new markets from being established? We have had significant growth throughout the 
metropolitan area—I think the explanatory memorandum refers to 50 or 70 kilometres from the city. Can the 
minister explain why this clause has been put into the bill, and what is the benefit of this clause? 

Hon HELEN MORTON: There is a similar section within the existing Perth Market Act; however, the period is 
indefinite. The government believes that this bill needs to afford some protection to the existing tenants and the 
potential new owner and that a 10-year period is appropriate. 

Clause put and passed.  
Clauses 38 and 39 put and passed.  

Clause 40: Regulations for the purposes of, or consequential on, section 9 disposals — 
Hon ADELE FARINA: I hope the Chair will give me a bit of leniency to deal with clauses 40 and 41 together, 
because they relate to each other, and I did not get to speak to these clauses during the debate on clause 1. 

The DEPUTY CHAIR (Hon Liz Behjat): I think that would be perfectly appropriate.  

Hon ADELE FARINA: This is a general regulation-making power. It is quite broad. I do not know how to deal 
with this without also referring to clause 52, so I am sorry, but the Chair will have to be lenient, because these 
matters could have been dealt with during the debate on clause 1.  

The DEPUTY CHAIR: I will be extremely lenient.  

Hon ADELE FARINA: Clause 52 is the head of power for the making of transitional regulations. Clause 52 is 
also very broad. Clause 52(2) provides a cross-reference to section 41 of the general regulation-making power. 
Therefore, if the head of power in the transitional regulation is not broad enough, by virtue of clause 52(2), we 
can use the power in clause 41 to expand that. I do not understand why further expansion of clause 52 is 
required, because it is pretty broad as it is. What additional capacity will be provided by clause 52(2), because it 
seems to me that it is broad enough and it does not need a cross reference to section 41? 

Hon HELEN MORTON: The regulations referred to in clause 52 relate only to transitional matters and refer to 
such things as enactment, repeal et cetera. The concern that has been expressed is that if some area had been 
inadvertently not covered in transitional matters in this clause, we could fall back on clause 41 to enable that to 
take place. Nevertheless, the area of focus in clause 52 is on transitional regulations. 
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Hon ADELE FARINA: That is a very weak and implausible explanation, because clause 52(1)(a) states that it 
relates to the enactment of part 6, so nothing is missing because this transitional regulation-making power applies to 
the whole part. There is nothing in this part that might not be covered by the transitional regulation-making power, 
and if it is not a transitional matter, it is automatically covered by the regulation-making power in clause 41, so the 
cross-referencing does not make any sense at all and adds nothing. I do not know why it is there. 

Hon Nick Goiran: Are you going to vote for it? 

Hon ADELE FARINA: I have not voted for any of it yet, because I oppose the bill. I accept 
Hon Martin Aldridge’s amendments. 

Hon HELEN MORTON: This is a safety net clause and there may be some issues that sit across transitional 
and other factors in the bill and, once again, this will make certain that if there is any confusion or anything has 
been omitted in this transitional regulations area, one can refer back to the regulation-making power at 
clauses 40 and 41. 

Hon ADELE FARINA: During the second reading debate, when I raised this issue about these regulation-
making powers, I pointed out the contribution of Hon Michael Mischin on the Asbestos Diseases Compensation 
Bill in which he said that if there is a regulation-making power, it is important that it is explained in the second 
reading speech or in Committee of the Whole what regulations it is envisaged will be made as a result of that 
regulation-making power and then we, as a house, need to consider whether any of those should become 
provisions within the act, rather than be left to the broad wideranging power of the regulations. 

Hon Michael Mischin: I never said anything like that at all. 

Hon ADELE FARINA: The Attorney General did exactly say that—check Hansard! 

Several members interjected. 

The DEPUTY CHAIR (Hon Liz Behjat): Order! The hour is late and Hon Adele Farina is the only one with 
the call. I suggest that comments be made through the Chair rather than across the chamber. 

Hon ADELE FARINA: My request to the minister is: under the regulation-making power in clauses 40 and 41, 
what regulations does the minister envisage will be made? Once we have that information, we can determine 
whether any of those regulations should be incorporated into the bill and become part of the act rather than be 
left to regulation-making powers. 

Hon HELEN MORTON: The only regulations that we are absolutely clear about are the regulations that apply 
under clause 37, which is the prohibition of produce—the mushroom one. 

Hon Adele Farina: Are there no regulations being drafted as we speak? 

Hon HELEN MORTON: No; absolutely not, but the potential is that something might become clearer or 
emerge out of the negotiations or whatever. At this stage, that is the only regulation that we know about and 
there are no regulations in process at the moment. 

Hon ADELE FARINA: I reserve my right to ask further questions when we reach clause 52. 

Clause put and passed. 
Clauses 41 to 51 put and passed. 

Clause 52: Transitional regulations — 
Hon ADELE FARINA: I point to clause 52(3), which states — 

Regulations referred to in subsection (2) may provide that specified provisions of a written law — 

(a) do not apply to or in relation to any matter; or 

(b) apply with specified modifications to or in relation to any matter. 

I ask the minister directly: is that a Henry VIII clause? 

Hon HELEN MORTON: Yes, and I would go so far as to say that recent advice I had from the Clerks on 
another piece of legislation—I am trying to remember what it was that I had carriage of—had similar aspects in 
it and it was indicated to me that in recent times more of these clauses have been brought into legislation. I have 
in front of me a list of other pieces of legislation that contain similar provisions, including the Building Services 
(Complaint Resolution and Administration) Act 2011, the Building Services (Registration) Act 2011, the 
Commercial Arbitration Act 2012, the Electricity Corporations Act 2005, the Fair Trading Act 2010, the 
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Port Authorities Act 1999 and the Teacher Registration Act 2012. Although I am saying that it is a Henry VIII 
clause, it is not something that is precluded; it was put in by parliamentary drafting. 

Hon ADELE FARINA: It is always put in by parliamentary counsel! The fact that similar provisions appear in 
other legislation does not make it appropriate or right. I am sure that the minister has heard the statement that 
two wrongs do not make a right. It does not matter that it appears in 10 other pieces of legislation. The bottom 
line is that the Constitution provides for a separation between the executive and Parliament, and the lawmaking 
power rests with Parliament. This provision allows the executive, through the use of regulations, to make policy 
decisions or to amend policy decisions that have been made by Parliament without reference back to Parliament. 
That is something that we should all be opposed to. Those of us who are opposed to Henry VIII clauses should 
be very concerned about these clauses because they undermine the Constitution, our system of democracy and 
the power of Parliament as the principal lawmaker of the land. It is time we all took a united stand and stopped 
these clauses appearing in legislation and voted against them. There is absolutely no need for them. Perhaps the 
minister could answer this question before I go on; I will hop off my soapbox for a moment. What regulations 
does the minister anticipate will be made under this provision and what law of this land does she think is wrong 
and needs to be fixed or overturned by the executive by way of this regulation-making power for the purposes of 
the implementation of this piece of legislation? 

Hon HELEN MORTON: There is nothing that we are acutely aware of at this stage. These types of clauses are 
used very infrequently. 

Hon Adele Farina: Then why put them in? 

Hon Ken Travers: You just gave a long list of them. 

Hon HELEN MORTON: It was not a long list. There have been very few pieces of legislation over quite 
a number of years. They are used in new and emerging areas of legislation, such as those for the asset sale that 
we are involved in right now. Once again, it was on the advice of parliamentary counsel, who considered it 
appropriate to put that clause in this legislation to enable us to deal with any unknown issues. 

Hon Adele Farina: It’s lazy drafting, minister. 

Hon MICHAEL MISCHIN: I just thought that I might assist Hon Adele Farina. I know that she has 
a passionate interest in Henry VIII clauses, so she is no doubt familiar with the case of ADCO Constructions Pty 
Ltd v Goudappel [2014] HCA 18 in which Justice Gageler argued against singling out Henry VIII clauses, at 
least when the subsidiary legislation made under the clause is subject to scrutiny by parliamentary committees 
and disallowance. I have no doubt that Hon Adele Farina has forgotten this. 
Several members interjected. 
The DEPUTY CHAIR (Hon Liz Behjat): Order! The Attorney General is making his contribution and he is 
going to make that through the Chair, rather than across the chamber. 
Hon MICHAEL MISCHIN: I thank you, Madam Deputy Chair. Hon Ken Travers might learn something if he 
stifles himself. Justice Gageler observed — 

That parliamentary oversight, together with the scope for judicial review of the exercise of the 
regulation-making power, diminishes the utility of the pejorative labelling of the empowering 
provisions as “Henry VIII clauses”. The empowering provisions reflect not a return to the executive 
autocracy of a Tudor monarch, but the striking of a legislated balance between flexibility and 
accountability in the working out of the detail of replacing one modern complex statutory scheme with 
another. 

In general terms, Henry VIII clauses might be supported when their use promotes efficient implementation of 
legislation and avoids wasteful use of parliamentary time, but they need to be included with great caution and 
with awareness that any regulations made under the provisions will be closely scrutinised. I would have thought 
that, given that a standing committee of this place deals with delegated legislation, that scrutiny can be applied to 
clauses that might strictly be considered Henry VIII clauses, albeit pejoratively so. 
Hon KEN TRAVERS: The comments that Hon Michael Mischin just made, and I note that he read out — 
The DEPUTY CHAIR: Hon Ken Travers, you are going to direct your comments through the Chair as well, 
rather than directly to Hon Michael Mischin, are you not? 

Hon KEN TRAVERS: Absolutely; I would not do it any other way, Madam Deputy Chair. The comments that 
were just made to you by Hon Michael Mischin included the acknowledgement that they should be carefully 
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chosen. One of the reasons they need to be carefully chosen, and the element that I think has been forgotten 
about by Hon Michael Mischin in this issue, is that often Henry VIII clauses are about correcting drafting errors. 
It is about hiding from Parliament a drafting error and trying to retrospectively take account. Although the 
Attorney General claims that Parliament has the ability to scrutinise and disallow them, in many cases the type of 
regulation that is used, because it comes into effect on the day of gazettal, can have the effect of retrospectively 
amending the details. In the case of a sale such as this, it could change the way in which that sale occurs. By the 
time Parliament gets to disallow that regulation, the disallowance would have no effect because the action would 
already have occurred. 

If the Attorney General were being genuine in his comments to you, Madam Deputy Chair, he would have 
suggested that, to ensure proper parliamentary scrutiny, when a Henry VIII clause is being inserted, there should 
be a further provision that that regulation cannot come into effect until the period for disallowance has 
concluded. Of course, we have seen that in many acts of Parliament whereby we provide that the clause will not 
come into effect until the period for disallowance has passed. If there were genuine intent by the 
Attorney General in seeking to achieve the outcomes of proper parliamentary scrutiny, he would move that 
amendment now. The reality is that Henry VIII clauses are being inserted more and more often. 

I will not delay the chamber any longer, but I urge members opposite, as a bit of homework, to do a Hansard 
search for the speeches of Hon Peter Foss, Hon Norman Moore or Hon George Cash using the words 
“Henry VIII clause”, because they can explain the evils of Henry VIII clauses far better than I ever could. There 
was a time when I sat in this chamber and listened to Liberal Attorneys General and learnt something from those 
Liberal Attorneys General, but it has been a long time since that has happened. 

Hon ADELE FARINA: I concur with everything that Hon Ken Travers has said; I will not repeat it all. I also 
draw members’ attention to the fact that although regulations are referred to the Joint Standing Committee on 
Delegated Legislation, the committee’s terms of reference prohibit any real scrutiny of Henry VIII clauses 
because the committee cannot scrutinise a regulation that is within power; and a Henry VIII clause will be within 
power as we have provided the head of power in the legislation. Therefore, it is not a matter that the committee 
can scrutinise. When the Attorney General says that the disallowance process allows for scrutiny, it is a joke. 
The point that Hon Ken Travers made is a very legitimate one. In nine times out of 10 cases, that sort of 
regulation has come into power before the house has had the capacity to consider, scrutinise or disallow it. We 
need to acknowledge that our responsibility in this place is to protect and uphold the authority of this 
Parliament—and Henry VIII clauses undermine that. 

Clause put and passed. 

Clauses 53 to 56 put and passed. 

Schedule 1 put and passed. 

Title put and passed. 

Bill reported, without amendment. 

Third Reading 

HON HELEN MORTON (East Metropolitan — Minister for Mental Health) [3.53 am]: I move — 

That the bill be now read a third time. 

HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [3.54 am]: I want to make 
some comments at the third reading stage of the Perth Market (Disposal) Bill 2015 at the end of a very long 
sitting. I must say that it has been a while since I have been awake for 22 hours straight. For the past few hours—
I forget how long—we have had to deal with the first tranche of the state government’s privatisation process in 
which it intends to conduct a fire sale, in the words of my colleague Hon Ken Travers, by selling off a raft of 
publicly owned assets in an effort to stem the difficulties it faces with its fiscal black hole and mismanagement 
of the state finances. As we debated the bill, we found it very disappointing that the government did not agree to 
change the 20-year period to a 50-year period to ensure certainty and continuity for the tenants at 
Perth Market City. In fact, it was disappointing that the government did not support the very sensible 
amendments moved by Hon Martin Aldridge. We had an extensive debate about what should or should not be 
included in the bill or the contract of sale. I think he was simply seeking to improve the legislation by 
transferring some of those contractual arrangements to the bill to provide for some transparency and 
accountability for this government to put in place a mechanism for Parliament to become aware of any advice 
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given to the minister on a possible change of purpose for the property 15 to 20 years after its disposal. 
Hon Martin Aldridge sought to improve the bill by requiring the contract of sale to be tabled. I acknowledge that 
he believes he has a verbal agreement with the Treasurer that it will happen, but it would have been a lot more 
reassuring for him, and certainly for the public and Parliament, to see those documents and to apply some 
scrutiny to them. We will test that agreement over time and see whether the Treasurer delivers on his 
commitment to Hon Martin Aldridge to provide that level of detail. 

A number of issues were raised that signified some flaws in this legislation. This morning my colleagues 
highlighted concerns about Henry VIII clauses and the need for regulations to be set down in the bill. We 
canvassed a range of factors including the number of monopoly provisions relating to the local governments’ 
restriction on establishing new market gardens in their precincts. 

This is what we have to do. This is the tail end of the year when in the past couple of months all we dealt with 
was a series of money-related bills that the government put in place in an attempt to claw back dollars to the 
government coffers to deal with the ever-growing debt issues. Although this bill, debate on which we had to sit 
through in this place from yesterday morning to this morning, has been the final one for this year, it is really the 
first of the bills relating to the start of the sell-off of the state’s assets. The government should be ashamed of that 
because it means that there will be nothing left for the future. That is a great disappointment. It is 
a disappointment that this bill has passed through this house.  

Division 

Question put and a division taken with the following result — 
Ayes (19) 

Hon Martin Aldridge Hon Peter Collier Hon Nigel Hallett Hon Michael Mischin 
Hon Liz Behjat Hon Brian Ellis Hon Alyssa Hayden Hon Helen Morton 
Hon Jacqui Boydell Hon Donna Faragher Hon Col Holt Hon Simon O’Brien 
Hon Paul Brown Hon Nick Goiran Hon Peter Katsambanis Hon Phil Edman (Teller) 
Hon Jim Chown Hon Dave Grills Hon Mark Lewis  
 

Noes (11) 

Hon Robin Chapple Hon Sue Ellery Hon Martin Pritchard Hon Darren West 
Hon Stephen Dawson Hon Adele Farina Hon Sally Talbot Hon Alanna Clohesy (Teller) 
Hon Kate Doust Hon Lynn MacLaren Hon Ken Travers  

            
Pairs 

 Hon Robyn McSweeney Hon Amber-Jade Sanderson 
 Hon Ken Baston Hon Samantha Rowe 
 

Question thus passed. 

Bill read a third time and passed. 
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